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Introduction

The amended Foreign Business Act has now received its first reading in the National Legislative Assembly. It is scheduled to receive its second reading on November 28th. It is unlikely that any major changes will be made to the present working draft. In this article, we consider the main changes to the Foreign Business Act under the current draft.  

Definition of Alien

The present definition of alien includes foreign individuals and companies and majority foreign-owned Thai companies. The draft will expand this definition to include voting rights, so that Thai companies in which foreigners have a majority of the voting rights will also be classified as alien, and thus unable to majority own any FBA Schedule 2 or 3 businesses unless a FBA license or Board of Investment permission is obtained. 

The definition will also be expanded so that companies under foreign management control, will also be classified as alien. The definition of management control that appears in the draft has not been released to the public. Certain press leaks suggest that it will mean the right to make important decisions regarding the business. But without being able to obtain a copy of the draft wording, it is difficult to comment further.  

Grandfathering of existing businesses

Under the present draft, it is proposed that existing FBA Schedule 3 businesses would be permitted to continue operations indefinitely, provided that they register under the Act. As to FBA Schedule 1 and 2 businesses, the position is not clear, but it is likely that they will have to register under the Act and will have to adjust their shareholding, voting and management structure to conform to the new alien definition within a specified period of time, possibly three years. 

Amnesty

The present draft contains no amnesty for existing offences, e.g. where an alien operates a regulated business without a license, or a Thai acts as a nominee to enable foreigners to avoid the provisions of the Act.

Retailing and wholesaling businesses

Under the existing FBA, it is possible for foreigners to have majority ownership of a retailing or wholesaling business, where the business has at least 100 million Baht in paid up capital. The draft abolishes this right. Thus retailing and wholesaling will be treated as other services businesses under Schedule 3: minority foreign ownership is permitted without a license and majority foreign ownership is permitted only with a FBA license. Note also the separate draft Retailing and Wholesaling Act which further regulates these businesses, and is also likely to be passed by this government prior to it being dissolved. 

Increased punishments for offences

The draft increases the punishment for offences under the Act. The fine rate bands are increased by 500%. Existing prison terms of three years are increased to five years. Directors or partners of businesses will face personal liability for offences committed by a corporate entity.

Liberalisation of existing restricted business categories

There is no further liberalization of restricted business categories. Certain business activities regulated under separate legislation are now removed from the FBA. 

Conclusion

It is believed that the NLA intend to pass the FBA amendments during the lifetime of this present government. Arguments from the foreign and Thai business community that these measures will damage Thailand’s economic competitiveness, or are contrary to Thailand’s commitments under the WTO rules, appear to have found little sympathy. 

We shall have to wait to see the final version of the draft Act, and (if it is passed) to see how the executive will interpret these changes in practice, before forming a final view.  
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