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Background: The recent civil disorder in Bangkok and elsewhere in Thailand has forced many businesses to close temporarily and to lay off employees. In this article, we examine the rules that apply to payment of wages in a case of temporary cessation of business. 
Labour Protection Act: The relevant sections of the Labour Protection Act appear below:

· Where the employer has to stop the whole or part of its operations temporarily and this is not due to force majeure (our emphasis), and it affects the employees, the employer must pay to the employee not less than 75% of the employee’s wages before the operations stop, for the whole period of the interruption. 

 

· An employer must give advance written notice to the employees and the labour inspector of the stoppage of operations, of not less than three working days.

 

· An employer who does not comply with these provisions is liable to up to six months’ imprisonment or a fine of up to 10,000 Baht, or both.

What is force majeure? The Civil and Commercial Code defines force majeure as any event the happening or pernicious result of which could not be prevented, even though a person against whom it happened or threatened to happen, were to take such appropriate care as might be expected from him in his situation and in such condition.

Interpretation: We would the following interpretation of these provisions:
 

· If a circumstance of force majeure exists (e.g. a government decree ordering businesses to close, a government curfew when it is not possible to travel publicly, the business is burned down or flooded out; but not closing the business because there is a demonstration outside the building next door, or where traveling to the place of employment is made more difficult but not impossible) then neither employer nor employee is obligated to perform its part of the contract, but the contract still exists, and once the circumstance/event of force majeure no longer exists, each party must still perform its part of the contract.

 

· If a circumstance of force majeure does not exist, then the employer is liable to pay 75% of wages, provided that it gives notice to the employee and to the Labour Inspector. If the Labour Office is closed, this obligation should be interpreted as giving notice within 3 days of its re-opening. Otherwise the employer's obligation would be to pay 100% of wages.

 

Government scheme to compensate businesses and employees: The government has announced a scheme to compensate businesses and employees who have suffered losses during the recent civil disorder. This scheme should be studied, to see what compensation is available from public sources. 
Other provisions: It is possible that the contract of employment may offer additional remedies, and the insurance policies of the business may also contain terms that apply to interruption of business. These should be consulted as well.   
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