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Introduction Although Thai banks have limited exposure to the international banking crisis, since they invested little in mortgage backed derivatives, it is likely that during 2009-10, many Thai manufacturers and exporters will see reduced export orders to North America and Western Europe and elsewhere, and in consequence may be forced to consider reduction of their workforce, business relocation or closure. In this article, we consider employers’ obligations and employees’ rights under the Labour Protection Act in this situation.  

Definition of “employer” It is important to remember that the LPA may impose the duties of an employer on employment subcontractors, and thus they too may have obligations to pay wages, overtime pay, holiday pay, holiday overtime pay, severance pay, special severance pay, or social security contributions of employees.

Temporary stoppage of work Where the employer has to stop the whole or part of its operation temporarily, provided this is not due to force majeure, and this affects the employees, the employer is liable to pay not less than 75% of the employee’s wages prior to the stoppage, for the whole period of the interruption. In addition, the employer must give not less than three days advance written notice of such a stoppage to the employees and the labour inspectorate of the Ministry of Labour.

Liability to pay severance pay on dismissal or where business closes Where an employee is dismissed/terminated, an employer is obligated to pay severance pay at the following rates: 

	Period of continuous employment
	Severance pay due

	120 days to 1 year
	30 days wages

	1 year to 3 years
	90 days wages

	3 years to 6 years
	180 days wages

	6 years to 10 years
	240 days wages

	Exceeding 10 years
	300 days wages


Note that termination means any action whereby the employer does not allow the employee to continue to work and does not pay wages, regardless of whether the cause is the cessation of the employment agreement or any other cause. 

Liability to pay severance pay also arises, where an employee does not work and is not paid wages because the employer discontinues business operations.

Fixed term contracts Note also that the employer is not liable to pay severance pay to employees with a fixed term contract whose employment is terminated at the end of the specified term. But this does not apply to: fixed term employment for a specific project which is not in the normal course of business of the employer, provided that it has a fixed commencement and end, or to seasonal work where the employee is employed for a season, provided that the work is completed within not more than two years, and the parties agreed on this is writing on the commencement of employment.

No severance pay arises where dismissal is for cause An employer is not required to pay severance pay, where employment has been terminated for any of the following reasons:

1.    Dishonesty in performing duties or intentionally committing criminal offences against the employer. 

2.      Intentionally causing loss to the employer.

3.      Recklessly or negligently causing serious loss to the employer.

4.      Breach of the employer’s lawful and fair rules, regulations or orders, provided the employer has given a prior warning, except in a serious case where no warning is required. A written warning is effective for one year from the date of the breach.

5.      Absence from duties for three consecutive working days without reasonable cause, whether or not a holiday intervenes.

6.      Imprisonment under a final court judgment, except for offences of negligence or petty offences, unless the employer suffers loss or damage.

Notice period The provisions of the LPA regarding notice should also be borne in mind:

· No notice is required to terminate a fixed term contract, provided termination takes place on expiry without renewal.

· With regard to periodical employment agreements, notice of at least one pay period must be given, to expire on a before a wage payment date, provided that not more than three months’ notice has to be given. 

Wages can be paid in lieu of notice.   

Relocation of place of employment Where the employer relocates its operations or business, and this affects the living conditions of the employee or his/her family, the employer must notify the employees of the relocation, not less than 30 days prior to its occurrence. Where the employee does not wish to continue employment at the new location, he/she has a right to resign within 30 days from the date of relocation. The employee is then entitled to claim special severance pay at the same rate as if dismissed without cause. Where the employer does not give due notice, it must also pay special severance pay equal to wages paid during the most recent 30 day period, or the most recent wages for 30 working days for employees paid by piecework.  All such payments must be made within seven days from the date of termination. 

Where the employer restructures the business When an employer wishes to dismiss an employee in the course of restructuring work departments, production, distribution or service processes, as a result of mechanization or changes in machinery or technology, the employer must notify the employees who are to be dismissed of the date of termination, the reasons for termination and notify the names of the dismissed employees to the Labour Inspectorate, not less than 60 days before the date of termination.

Where the employer fails to give due notice, in addition to paying normal severance pay, the employer must pay special severance pay in lieu of notice equal to 60 working days’ wages at the employee’s most recent wage rate, or an amount equivalent to wages for the last 60 days for employees paid on the basis of piecework. 

In a case of dismissal due to business restructuring, the employer is also liable to pay additional severance pay. Where the employee has worked continuously for six years or more, special severance pay in addition to normal severance pay, of not less than 15 days’ wages at the employee’s most recent wage rate for each full year of service, or not less than the wages earned for the last 15 days of work for each full year of service for employees paid on the basis of piecework. This is provided that the total severance pay due must not exceed 360 days wages at the employee’s most recent wage rate, or wages received for the last 360 days work in respect of employees paid wages on the basis of piecework. Where the period of service is less than one year, provided that the employee has worked at least 180 days, it is counted as one year.

Payment of wages and holiday pay, etc Payment of wages due, overtime pay, holiday pay and holiday overtime pay which the employee is entitled to receive must be paid within three days from the date of termination of employment. The employer is not obligated to pay these amounts, where the employer dismisses the employee for statutory cause (see above).

Penalties Note that the LPA imposes fines and imprisonment for breaches of duties imposed under the Act. Where the offender is a juristic person, if the offence arose from the order or action of any person, or the failure to issue an order or non-performance of a duty that must be carried out by the managing director or any person responsible for the operations of that juristic person, that person is also personally liable to the same punishment.  

Comment In a case of temporary stoppage of work, or transfer or closure of the business, it is most important for an employer to communicate clearly and effectively with the workforce, or any staff association or trade union that represents the work force. The skills of the employer, and in particular the Human Resources Manager, in communicating with the workforce are very important, and can make the difference between the continuance of harmonious labour relations or a smooth transition to any new arrangement, and an acrimonious dispute in the Labour Court.  

©       Stephen Frost, Bangkok International Associates 2008

__________________________

Bangkok International Associates is a general corporate and commercial law firm. For further information, please contact Stephen Frost by email at sfrost@bia.co.th or telephone (66) 2 231 6201/6455.

PAGE  
3

