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Background: The Escrow Act came into force on 21 May 2008. It is intended to regulate and license the holding of property or transfer of money on an escrow basis. 

Definitions: The Act defines the following essential terms:

‘Escrow business’ means acting as an escrow agent in order to supervise payments made by a party under an agreement, as agreed in an escrow agreement under which the escrow agent receives remuneration or a fee.

‘Escrow agreement’ means an agreement between the parties to an agreement and the escrow agent, under which the escrow agent agrees to supervise the parties’ debt payment.

‘Party to an agreement’ means the parties to any agreement, under which one party has an obligation to transfer or deliver property or other evidence of debt, and the  other party has an obligation to pay.

‘Escrow agent’ means a person who obtains an escrow business license.

‘Escrow account’ means an account opened with a financial institution in the escrow agent’s name, for the benefit of the parties to an agreement.

‘Financial institutions’ means commercial banks or finance companies established in compliance with relevant law

Essentials of an escrow agreement: The parties to an agreement may appoint an escrow agent who must sign any escrow agreement. Escrow agreements must comply with the Act. They must be in writing, and signed by the parties and the escrow agent. An escrow agreement must contain the following particulars:

1. The names and addresses of the parties and the escrow agent,

2. The date of signing the agreement,

3. The title of the principal agreement,

4. The terms and conditions for delivery of the escrow assets,

5. Any requirements for payments out of the escrow account.

6. The rights and obligations of the parties to the agreement and the escrow agent,

7. The remuneration and fees related to performance of the agreement, and

8. Other particulars, as specified in regulations

Duties of an escrow agent: An escrow agent must ensure that the parties perform their obligations within the time specified, and in accordance with the terms of the escrow agreement. He must preserve: funds, assets or documentary evidence of debts that the parties deposit into the escrow account, including money transfer, and rights or ownership of assets to be transferred. An escrow agent may provide any other services, as agreed by the parties, and in accordance with regulations issued.

Payment of the escrow agent: Unless otherwise agreed, each party must pay the escrow agent in equal proportions. Should a party require the escrow agent to provide additional services, then that party must pay for the additional services requested. Remuneration or service charges must be at the rates prescribed in regulations. Remuneration or fees that an escrow agent is entitled to receive cannot be collected from the escrow account.

Duty to obtain a license to operate escrow activities: Any person who is eligible to apply to be an escrow agent must obtain a license from the Ministry of Finance. The requirements for obtaining and issue of an escrow license will be specified in regulations. Companies that currently offer escrow services must obtain a license within 90 days of the Act coming into force. 

Who may operate escrow activities: Only commercial banks, finance companies or juristic persons specified in regulations, may hold an escrow license. Juristic persons eligible must provide security, and comply with financial status requirements, or additional requirements specified in regulations. Only an escrow agent may use the name ‘escrow’ or other words of the same meaning in its name. 

An escrow agent who has a direct or indirect interest in the commercial transactions of the parties to the agreement, may not act as an escrow agent. In such cases, it must comply with regulations concerning such matters.

Escrow agents to maintain records: An escrow agent must maintain an escrow registration book, as prescribed in regulations. The escrow registration book and copies of escrow agreements must be retained for not less than five years from the date of filing the final entry in the registry book, or from the date that the escrow agreement is signed. The escrow registration book and copies of escrow agreements may be kept digitally or in any other form.

Separation of escrow assets: Escrow assets must be kept separate from the other assets of the escrow agent. An escrow agent must keep any inventory of escrow property separate from his own, in compliance with rules prescribed in regulations.

Supervision of escrow agents: The Escrow Supervision Committee may require an escrow agent to submit reports or any documents relating to its escrow business. It may require explanations or elaboration of matters in the report or document.

Termination of license: An escrow agent who wishes to terminate its license must apply for approval, not less than 60 days prior to business closure. In applying for such approval, the escrow agent must present evidence that the following matters have been dealt with:

(1) It has notified parties to agreements and interested persons of its intention to cease escrow business.

(2) Existing escrow agreements have been transferred to another escrow agent, as agreed by parties.

(3) Monies in the escrow account or assets subject to the escrow agreement, have been returned to the parties, where they intend to rescind the escrow agreement, or where they are unable to transfer the escrow agreement, to another escrow agent.

Procedural duties of escrow agents: Where the parties to an agreement have agreed to appoint an escrow agent, the latter must arrange for an escrow agreement to be prepared, and open an escrow account with a financial institution. Monies paid by a party must be deposited in the escrow account within one business day. The escrow agent must issue evidence of monies deposited for each transaction to any paying party, and notify the other party in writing regarding monies deposited. 
In the case of immovable property such as land, or any rights to immovable property, the escrow agent must notify the Land Department in writing. The Land Department must record that such property is subject an escrow arrangement, and must not permit registration of any transfer of ownership or rights to such immovable property, unless further written notification is obtained from the escrow agent.

An escrow agent must give written notice regarding money transactions and the balance of the escrow account to both parties, as prescribed in regulations.

Once the parties have complied with the terms of the escrow agreement, the escrow agent must transfer money and interest in the escrow account to the party entitled, and transfer or deliver property or evidence of debt to the party liable to pay. 

Money must be directly transferred from the escrow account to the party entitled and a written notice sent to the parties.

Termination of the escrow agreement: Termination of an escrow agreement does not affect the right of the escrow agent to receive remuneration and fees for acts performed, unless termination is due to the fault of the escrow agent. When the agreement has been terminated, the escrow agent must take the following actions:

(1) the paying party must be paid monies and interest from the escrow account specified, or

(2) a party who transferred property or transferred debts, must receive money and interest as specified in the agreement. 

Regulations may specify the period for taking action under (1) or (2).

Regulation of disputes: Unless agreed otherwise, where there is a dispute between the parties to an agreement, the escrow agent must not transfer escrow property in its custody, unless an agreement is reached by the parties or a final court judgment has been issued. 

Transfer of assets at end of agreement: When the escrow agreement has ended, and monies have been transferred in full from the escrow account, the escrow agent must close the account, and notify the parties.

Protection in case of insolvency: The Act provides protection for those who deposit money or transfer assets to an escrow agent, where the latter becomes bankrupt. 

Regulatory authority: An Escrow Supervision Committee will be established to grant licenses, determine permitted fees to be charged, issue regulations and supervise the enforcement of the Act.

Punishment: The Act specifies fines and imprisonment for breach of obligations imposed, or commission of specified offences. Licensed escrow agents who do not perform their duties properly can be served with a notice to improve performance. The managing director, or a person who has authority under the escrow arrangement, may also be held liable, unless there is evidence that he had no part in committing the offence, or he took reasonable steps to avoid the commission of the offence. Licenses can be revoked on specified grounds.

Comment: The background to this legislation is a perceived requirement for supervision of property companies, particularly in relation to taking deposits from purchasers. However the definition of escrow agreement, escrow business and parties to an agreement are very wide, and mean that other transactions will be caught by the Act. It is submitted, that where a person acts for one party only, either as a payer of money, or as a transferor of property, such person is not an escrow agent subject to licensing under the Act, but careful drafting will be needed of agreements and avoidance of language that might imply that an escrow agreement has been created. It is a little surprising that only banks and financial institutions are thought capable of acting as escrow agents. Securities firms, estate agencies, property companies, and accountancy or law firms should also be acceptable, we shall have to wait to see the regulations that will define what other entities may apply for a license.  Note also that there will be a statutory limitation on fees that may be charged for escrow services. Whilst the Act could have imposed an obligation for insurance cover, note that escrow agents will not be obligated to provide insurance cover for their activities. 
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