Foreign Business Act (2007) Matrix

MOC and NLA versions

In March 2007, 58 members of the National Legislative Assembly issued their own draft Amendment to the Foreign Business Act. 

This matrix summarises the general effects of 1999 Foreign Business Act, the draft Amendment to the Foreign Business Act issued in January 2007 by the MOC (“MOC version”) and the second amendment issued in March 2007 by 58 members of the NLA (“NLA version”).

	Business Activity
	Foreign ownership under existing 1999 FBA
	Position under  MOC version
Existing businesses
	Position under MOC version
New
businesses
	Position under MOC version


	All FBA businesses
	Alien means a majority of the voting rights only, and in practice this is limited to immediate ownership (except of companies owning land or Treaty of Amity companies)
	Alien definition is extended to include voting rights: if foreigners have majority voting rights the company is alien.  
	Alien definition is extended to include voting rights: if foreigners have majority voting rights the company is alien. 
	Alien definition is extended to include voting rights. But majority voting rights are permitted, if for commercial reasons, in good faith, and with no intention to use Thais as nominees.

	FBA Sch 1 businesses 
	49% foreign ownership without permission.

No machinery to obtain majority ownership
	Apply for a certificate within one year of Act coming into force. 

Within two years of Act coming into force must adjust shareholdings and voting rights to conform to new definition. If nominees used or other offences being committed must report this within 90 days and correct within 12 months
	Ownership limits same as before. 

New definition of alien and increased penalties for breach apply immediately.
	No grandfathering or amnesty provisions in NLA version. 

New Act would apply immediately to both existing and new businesses.

	FBA Schedule 2 businesses
	49% foreign ownership without permission.

Can apply for Cabinet approval for up to 75% foreign ownership. 

Not less than 40% of directors must be Thai. 
	Apply for a certificate within one year of Act coming into force. 

Within two years of Act coming into force must adjust shareholdings and voting rights to conform to new definition/apply to cabinet for permission for up to 75% foreign ownership.

If nominees used or other offences being committed must report this within 90 days and correct within 12 months
	Ownership limit same as before. 

New definition of alien and increased penalties for breach apply immediately.
	No grandfathering or amnesty provisions in NLA version. 

New Act would apply immediately to both existing and new businesses.

	FBA Sch 3 businesses
	49% foreign ownership without permission.

Can apply to MOC for majority foreign ownership.
	Apply for a certificate within one year of Act coming into force. 

If nominees used or other offences being committed must report this within 90 days and correct within 12 months


	Ownership limits same as before. 

New definition of alien and increased penalties for breach apply immediately.
	No grandfathering or amnesty provisions in NLA version. New Act would apply immediately to both existing and new businesses.

	Retailing and wholesaling businesses
	49% foreign ownership without permission. 100% foreign ownership provided 100 million Baht capital or 20 million Baht per unit fully paid. 

Otherwise, can apply to MOC for majority foreign ownership.
	Apply for a certificate within one year of Act coming into force. 

If nominees used or other offences being committed must report this within 90 days and correct within 12 months
	100% ownership subject to capital payments abolished.

49% foreign ownership without permission. 

Can apply to MOC for majority foreign ownership.


	Same as per MOC version.

NB New Retailing Act may impose further limitations

	Businesses regulated under separate Acts (e.g. banking, telecoms) 
	Consult the relevant Act for foreign ownership limitations


	No change
	No change
	No change

	Punishment for breach
	Fines for breach 100,000 - 1,000,000 Baht or 3 years prison or both. Violation of Court order, daily fine 10,000 - 50,000 Baht 
	Fine rate band increased,  500,000 - 5,000,000 Baht.   

Violation of Court order, daily fine rate band increased to 50,000 - 250,000 Baht
	Fine rate band increased,  500,000 - 5,000,000 Baht,   

Violation of Court order, daily fine rate band increased to 50,000 - 250,000 Baht
	Fine rate band increased,  500,000 - 5,000,000 Baht,   

Violation of Court order, daily fine rate band increased to 50,000 - 250,000 Baht
Maximum prison term increased to 5 years.  


NOTES:

1.   Will MOC/Cabinet be more liberal in granting permission for foreign ownership under the FBA? Statutory criteria not changed and no government announcement on this.  

2.    Will existing practice of looking at only first tier of ownership continue, or will MOC scrutinize further levels down to ultimate ownership? 

3.    BOI powers to grant permission for majority foreign ownership of FBA Sch 2 and 3 businesses continue unchanged.

4.    US-Thailand Treaty of Amity and other treaties between Thailand and other countries which confer preferential rights of foreign business ownership, continue unchanged.
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