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Background

The Foreign Employment Act (1978) is the principal legislation that governs the employment of foreigners in Thailand. In May 2007, the Cabinet approved a new Foreign Employment Bill which will replace the 1978 Act in full. 

In this article, we consider the main changes that appear in the draft.

Good points

There are two good points in the draft for which credit should be given:

· The period of validity of a work permit is increased from one to two years. 

· The fines and prison terms for violation remain the same as in the 1978 Act. 

Principal changes

The principal changes proposed are as follows:

Foreigners may only work in occupations specified in regulations

At present, a foreigner may submit a work permit application for any occupation, except for 39 currently restricted employments. The draft effectively reverses the current position. Foreigners may only work in occupations specified in regulations. The Ministry of Labour is given three years to draft these regulations. Until they are issued, the present rules will continue to apply. 

The present rules prohibit many types of employment. But in practice, many work permit applications are submitted for generic positions such as “consultant” or “manager” or “expert.” Will one still be able to apply for a work permit for such a generic position, or will the job title and the scope of duties permitted be narrower? We do not know at this stage.  

Quotas for employment categories

The draft enables the Minister to issue regulations with quotas for categories of employment, and to impose conditions relating to permitted employment. These quotas and conditions will be specified in future regulations. But it seems conceivable that these regulations could specify quotas for various types of employment, and also for the location of those quotas, distinguished on a province by province basis, or between the provinces of greater Bangkok and other provinces. 

Guarantee money 

Financial guarantees were previously only required to be supplied where a Thai company employed labourers from neighbouring countries. Under the draft Bill, power is given to require guarantees to be lodged to cover the cost of return of a foreigner to his/her country. The foreign employees who will be subject to such requirements, the amount of the guarantee, and the conditions for retention of the guarantee, its usage or return, are not specified and are left to future regulations to be issued.

Government fees 

Government fees are increased substantially in the draft. The fee to obtain or renew a work permit is increased from 1,000 to 20,000 Baht. To be added to this are the application fee of 1,000 Baht, and the employer’s fee of 10,000. The total fees to employ one foreigner come to 31,000 Baht.  Other fees are increased as well. 

Comment

The draft will be subject to further detailed consideration by the Council of State. But on the face of it, these proposals will increase the power of the executive to regulate the employment of foreigners in Thailand. The increased fees and the power to require guarantee monies to be deposited, will also increase the cost of employing foreign staff. 

In the interests of encouraging foreign investment, it would have been preferable to retain the existing structure and indeed to simplify and reduce the documentation required for both work permit and visa applications. The changes proposed go entirely in the opposite direction. 

In addition, certain changes to the visa rules came into effect in May 2007.These changes imposes requirements for additional documentation to be submitted, for certain documentation to be certified by the issuing authority, and for certain photographic evidence to be submitted, to prove the existence and actual employment of the requisite number of local staff to support a foreigner’s visa application. 

The net affect of these employment and visa changes may be to discourage small companies from recruiting foreigners. New startup companies may feel that the increased regulatory requirements and additional cost may encourage them to consider alternative investment destinations. 
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