Thailand revises its Foreign Employment Act
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Background: The Foreign Employment Act (2008) came into force on 23 February 2008. It repeals in full the previous Foreign Employment Act of 1979 and amendments and regulations made under that Act, except in relation to the transitional provisions and grandfathering provisions discussed below. 

Excluded categories of foreign employees: The Act does not apply to the following foreign employees: 

(1) members of a diplomatic mission.

(2) members of a consular mission;

(3) representatives of member countries and officials of the United Nations Organization and its agencies;

(4) personal servants coming from foreign countries to work regularly for persons in (1), (2) or (3);

(5) persons who perform duties or missions under an agreement between the government of Thailand and a foreign government or international organization;

(6) persons who perform duties or missions for the benefit of education, culture, art, sport, or others activities as prescribed by Royal Decree;

(7) persons admitted by the government of Thailand to enter and perform any duty or mission, with or without conditions.

Categories of permitted employment will be specified in regulations: The categories of permitted work, or the locality or period of work, will be specified in regulations. These will take into account: the security of the country, the opportunities for employment of Thai citizens, and the need for foreign employees who are required to develop the country. Accordingly, regulations may prescribe differently between foreigners in general and foreigners in special categories and those from neighbouring countries. This does not apply to foreigners permitted to work under the Investment Promotion Act. 

Fees chargeable for employment of unskilled labour:  Regarding foreigners who are not skilled persons or specialists who come to work in a particular category or aspect of work, the Minister may issue regulations to impose fees. An employer who wants to employ unskilled foreign labour must give notice to do so and pay fees due not less than three working days before signing an employment contract. Where fees are not paid and employer must pay double the fees due. 

Duty of foreigners to obtain a work permit: No foreigner may perform any type of work except for work permitted under regulations, and must obtain a work permit for such work. This is except for foreigners who enter Thailand for a short time under the Immigration Act to perform necessary or emergency work for a period not exceeding 15 days – but they are still obligate to notify the authorities. Conditions may be imposed in a work permit. The details regarding all these matters will be specified in regulations. 

Requirements for work permit applicants: A foreigner who applies for a work permit must reside in Thailand, or have been permitted entry into Thailand temporarily, but may not be a tourist, person in transit or a person disqualified or prohibited from working, under requirements in regulations.

A person who wishes to employ a foreigner who lives outside Thailand to work in Thailand, may apply for a work permit and pay the fees on behalf of the foreigner. 

Employees in investment promoted companies: Where a foreigner has been permitted to work in Thailand under the Investment Promotion Act or other laws, the person who gives permission must notify the authorities, without delay. In such case, a work permit will be issued within seven days of the date of notification. Also in such cases, a foreigner may work without having the permit issued, until he is notified to collect it.

Foreigners in special categories: A foreigner disqualified from applying for a work permit for the following reasons, may still apply for a work permit to work in categories of employment as specified in regulations, as follows: 

1. A deportee, who is permitted to work at certain locations, instead of being deported, or whilst awaiting deportation.

2. A person who entered or resided in Thailand without permission, but was permitted to remain in Thailand temporarily whilst awaiting deportation.

3. A person whose nationality was revoked.  

4. A person who was born in Thailand but was not granted Thai nationality. 

Foreigners from neighbouring countries: Foreigners domiciled in neighbouring countries who have nationality when they enter Thailand using documents other than a passport, may work in certain categories of work, temporarily or seasonally, within a local area nearby or near the border. Such foreigners must apply for a temporary work permit, by producing their travel documents and paying fees specified in regulations. The work permit will indicate the location where they are permitted to work, the period of time, the type of work and the employer.

The Deportation Fund and duty of employees to contribute to the Deportation Fund: All foreigners granted a work permit, must pay a contribution to the Deportation Fund to secure expenses for arranging for foreigners to leave Thailand. An employer has a duty to deduct the amount of money from the employee’s wages and pay into the Deportation Fund. The amount of money to be contributed to the Deportation Fund, deducting money from wages, and paying money into the Deportation Fund, shall be as specified in regulations. The payment amounts may differ depending on a person’s nationality, by reference to the cost of sending each nationality of employee out of the country.

Where employer fails to pay Deportation Fund contributions: An employer who fails to pay the employee’s contributions into the Deportation Fund, in whole or part, must pay a penalty of 2% per month of the amount due.

Reclaiming contributions to Deportation Fund: An employee who leaves the country at his own cost, can reclaim Deportation Fund contributions. Claims may be made to the Immigration Office on departure, or the Department of Employment. Applications for a refund must be processed within 30 days, or 7.5% interest is payable in a case of late payment. Claims must be made within two years of leaving the country, otherwise the money is forfeited to the Deportation Fund.  

Right to receive credit for contributions paid: When an employee enters the country and works with the same work permit which has not expired, or works with a new work permit in a category of work prescribed by regulations, in either case within two years of leaving Thailand, he does not have to pay any contribution into the Deportation Fund, unless there was a shortfall of money from the previous contributions, in which case the employer must deduct and remit the money from wages paid.

Duty of the Deportation Fund to pay for deportation costs: Where a foreigner is deported, the Deportation Fund shall pay for expenses relating to arrangement of transportation.

Where the foreigner has not paid contributions to the Deportation Fund, the Deportation Fund will pay the balance of contributions into the Deportation Fund. This is except in cases where the foreigner entered the country to work at the request of an employer, in which case the latter will be responsible for making up the contribution shortfall suffered by the Deportation Fund. 

Duration of work permits: A work permit issued under this Act will be valid for two years from date of issue, except for work permits issued for foreigners in companies with investment promotion, which shall be valid for the same length of time as that foreigner’s permission to work in accordance with such law. The expiry date of the work permit does not affect the visa period. Such foreigners permitted to work for an additional length of time must notify the Department of Employment of the extended work period. 

Application to renew work permit must be submitted before expiry: A work permit who wants to continue working in the same work he must apply to renew it before expiry. Whilst the application is pending, he may continue to work. Renewal will be for up to two years at a time. Foreigners under special categories (see below) may be permitted to work for not more than four years in total, as specified in regulations. Regulations will also specify the procedure for renewal, documents to be submitted, etc.

Retention and production of work permit: A work permit holder must retain it with him or at his workplace during working hours, or on his person, in order to show it to officials. 

Duty to observe conditions in the work permit: A work permit holder may engage in work that is specified in the permit, with the specified employer, at the locality or workplace specified, and observe the conditions specified in it. 

Application to change or vary work permit: A work permit holder who wishes to change it, add another type of work, or employer, or place of work, or conditions, must obtain prior consent to do so. 

The Deportation Fund – in general: The Deportation Fund is to be used to cover the costs of deporting foreigners, to refund contributions, and to pay the costs of deportation under other legislation.  A regulatory committee is set to supervise the collection and spending of money and to issue regulations.  

Foreign Employment Committee:  A Foreign Employment Committee is to be set up to supervise the operations of this Act, to make proposals for change and to issue regulations. 

Foreign Employees Appeal Committee: A Foreign Employees Appeal Committee will be set up to hear appeals against refusal to issue or renew work permits, or cancellation of a permit and for other purposes. Appeals must be submitted within 30 days from the date of knowledge of the decision or refusal.

Investigatory powers: Officials have power to issue a written inquiry or summon any person to provide facts or document, or to enter any premises during working hours where there is reasonable cause to suspect that a foreigner is working illegally. Officials have a power of arrest in certain cases. 

Transitional provisions – permitted employment: Within two years from the date of publication of the Act, regulations to stipulate work that a foreigner may engage in must be issued. Until that time, foreigners may work in categories of employment specified in decrees issued under the previous 1979 Act.

Grandfathering of existing work permits: If a foreigner was granted a permit or was allowed to work in accordance with the Foreign Employment Act (1978) as amended, then as at 22 February 2008, it will be deemed that he was granted a permit or was allowed to work in accordance with this Act, in accordance with any conditions in the permit or the permission.

A work permit issued under Executive Order 322 dated 13 December 1972, remains valid until the date of expiry, and the holder of the permit may still work in that employment.

All regulations issued under the Foreign Employment Act (1978) as amended, remain in force so long as they do not conflict with this Act, and will be deemed as regulations issued under this Act.

Fees payable: The new fees payable under the Act are as follows: 

	Transaction
	Fee payable

	Application form


	Baht 1,000

	A work permit
	Baht 20,000

	Renewal or extension of a permit


	Baht 20,000

	Permission to change work, conditions or locality or place of work
	Baht 5,000

	Permission to employ a foreign unskilled worker or non-specialist
	Baht 10,000




Fee rates may be fixed with differences in relation to the employment concerned, or the location of employment. 

Punishment: Punishments for the more serious offences under the Act, are as follows: 

	Offence
	Punishment

	Working without a work permit
	Imprisonment not exceeding 5 years or fine of 2,000 Baht to 100,000 Baht, or both

	Violation of conditions under various sections of the Act.


	Fine not exceeding 20,000 Baht

	Failure to keep permit at place of work or failure to produce same
	Fine 10,000 Baht

	Employer employing a person without a work permit, or with a permit but not for the type of work performed
	Fine not exceeding 10,000 Baht. If the foreigner has no work permit, the person in violation is liable to a fine of 10,000 Baht, but not more than 100,000 Baht for each foreigner he employs.

	Failure to comply with a written inquiry or summons, or refusal to give facts or provide documents, or evidence without reasonable cause
	Fine not exceeding 10,000 Baht


Comment: Under the previous 1979 Act, a foreigner could work in any occupation, except for 39 prohibited occupations listed in a regulation. The system worked well in practice. This is now to be replaced by regulations to be issued by February 2010 that will specify the categories of permitted foreign employment. Will these be more liberal or more restrictive? We do not know. The new obligation to pay contributions to a Deportation Fund may be seen by some as a stealth tax imposed on all foreign employees, to cover the cost of deporting the relatively small number of foreigners who work without a permit, or work in activities not permitted under their permit. The very substantial fee increases are also noteworthy – a company employing five foreigners will now have to pay government fees of 100,000 Baht annually. Companies who want to employ labourers from adjoining countries to work in unskilled jobs that Thais are increasingly unwilling to do, will also see their employment costs increased. The only positive achievement seems to be the extension of the work permit validity from one year to two years. But without a concomitant new regulation issued by the Immigration Bureau to extend visa validity for a similar period its practical use is debatable. 

All in all, it is sad to note that an opportunity to liberalise the categories of permitted foreign employment, to speed up work permit procedure, and reduce the documentation and bureaucracy associated with obtaining a permit has been lost. Whilst Thailand’s regional competitors are keen to encourage foreign executives and managers to migrate and contribute to economic growth, the impression given by this Act is there will be no real change in procedure, and that foreigners are viewed more as a useful source of government income, rather than having a positive and useful role to perform in Thailand’s current and future prosperity.   
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