Thailand to liberalise Foreign Business Act?
by

Stephen Frost, Bangkok International Associates

Background: The Thai government has announced that in March 2009 it will review and consider liberalising the foreign ownership rules for certain businesses that are currently regulated under the Foreign Business Act. In this article, we consider the current framework of rules regarding foreign ownership of businesses, and the proposals that have been asnnounced.

The current framework of rules regarding foreign business ownership: The framework is quite complex, and requires consideration of several different laws: 

· The Foreign Business Act (1999). This restricts foreign participation in 43 categories of business activity, grouped into three schedules. The ownership restrictions differ, depending on the schedule in which the business is listed. A foreigner is defined in the Act, broadly speaking, as a foreign individual, a foreign company, or a foreign majority owned Thai company. Thus it can be seen that a Thai company that is only 49% foreign owned is not a foreigner for the purpose of the Act. Note also that the test is share ownership, not voting rights attached to shares. Thus it is possible to structure the share capital into different classes of shares with different voting rights, which could therefore enable a minority foreign shareholder to have a majority of voting rights, and thus be able to control shareholders’ meetings. There are no general requirements regarding nationality of directors, but see further below. 

· Schedule 1 businesses: There are nine businesses listed under Schedule 1. They include agriculture, the media and trading in land. Foreign participation in a Schedule 1 business is limited to minority ownership only, and there is no machinery to apply for majority foreign ownership. 

· Schedule 2 businesses: There are 13 businesses listed under Schedule 1. They include domestic transport, mining, and certain other primary activities. Up to 60% foreign ownership of a Schedule 2 business is permitted without a license and the Cabinet has power to extend this to 75%. Note also that not less than 40% of the directors must be Thai. 
· Schedule 3 businesses: There are 21 businesses listed under Schedule 3. They include: rice farming, fisheries, forestry, most professions, construction, brokerage, auctioneering, wholesaling, retailing, advertising, selling food and drink, and all services except those exempted under regulations. Minority foreign ownership of a Schedule 3 business is permitted without a license and the Foreign Business Board has power to permit majority foreign ownership. It is also possible to have majority foreign ownership of wholesaling, retailing and certain construction businesses, provided that substantial capital investment is made.  

· The Board of Investment: The Board of Investment has power to grant to a promoted business listed under Schedule 2 or 3, an additional right to be majority foreign owned. 

· The United States - Thailand Treaty of Amity: Under this Treaty, American investors have preferential business ownership rights. In general, American investors may have majority ownership of any business in Thailand, except for seven areas in which Thailand can still impose restrictions. These are: communications, transportation, fiduciary functions, banking involving depository functions, the exploitation of land or natural resources, domestic trade in indigenous agricultural products, and the liberal professions. 
· Specific legislation: There is specific legislation that applies to particular industries which contains foreign ownership restrictions. These include: banking and finance, insurance, airlines, shipping and telecommunications. 

· Bilateral trade treaties: Thailand has entered into bilateral trade treaties with a number of countries, and some of these treaties grant enhanced business ownership rights than would otherwise apply under the Foreign Business Act. For example, the trade treaties with Japan and Australia confer increased business ownership rights to Japanese and Australian investors respectively. 
The government’s proposals: A study by the Finance Ministry suggests that 13 businesses under Schedule 3 of the FBA should be opened to foreign investment during the next three years. They include engineering services, construction, brokerage or agency, retailing and wholesaling, advertising, hotels, selling food or beverages, computer services, logistics and domestic transport, business consulting and management services, schools, and entertainment or cinemas. It has also been suggested that auctioneering, plant cultivation, and internal trade in indigenous products should also be liberalised. The Ministry will also review the application procedure to obtain permission for majority foreign ownership. The review should be completed in March 2009.
Comment: The last review of the foreign business ownership rules took place in 1999. The Thai economy has expanded and developed further since then. It is questionable how long Thailand can claim that it is not ready for free competition and to continue a protectionist approach to business ownership based on nationality, when its Asian competitors are lowering barriers to foreign investment and thus attracting greater interest from potential investors. One approach would be to delete item 21 from Schedule 3. The effect of this is that all services would be de-regulated, unless they are specifically referred to in the FBA or other legislation. A bolder approach would be to delete Schedule 3 altogether, it being accepted that the business activities listed in Schedules 1 and 2 are more sensitive than those in Schedule 3. The result of the Finance Ministry’s review will be awaited by existing and potential foreign investors with much interest.   
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