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Background: The Labour Protection Act (No.2) (2008) and the Labour Protection Act (No.3) (2008) were both passed on 15 February 2008 and came into force 90 days later, in May 2008. 

In this article, we consider the changes made by the first amendment Act. The second amendment Act deals largely with a restatement of the powers and procedures of the Wages Committee that determines national minimum wages and other matters, and is not discussed here.   

Definition of an employer:  An employer means a person who agrees to employ employees to work and paying wages, and includes the following:

1.      A person appointed to work on behalf of the employer. 

2.     Where the employer is a juristic person, a person authorised to act on behalf of the employer and a person appointed by an authorized juristic person to act on his/her behalf.

Employers liable for interest: Where an employer does not return security money or does not pay wages, overtime pay, holiday pay, and holiday overtime pay within the specified date, or pay severance pay, special severance pay, the employer must also pay the employee 15% interest per year for the period of default.

Employer asking for security: An employer may not ask for or accept any security for work or damages, whether in money or assets, or a personal guarantee from an employee, except where the employee handles or is responsible for financial matters or any assets that belong to the employer, and which may cause loss or damage to the employer. In all these cases, the type of security, value of security or maintenance of security must comply with regulations to be issued. 

Where an  employer asks for or accepts security or signs a guarantee agreement with an employee to pay for loss or damage caused by the employee; when dismissal or resignation has occurred, or the guarantee has expired, the employer must return the security with interest (if any) to the employee within seven days from the date that the employment ends.

Extension of preferential rights: Money which an employer is liable to pay to the Employee Welfare Fund, to the employee, or the Department of Welfare and Labour Protection, is subject to a preferential right over the property of the employer with equal ranking to unpaid taxes. This can apply in a liquidation situation. 

Extension of definition of ‘employer’ to labour contractors: Where a business operator has allowed a person (excluding employment agencies) to provide employees with work for a business operation, and where the work is part of the manufacturing process or business of that operation, and regardless of whether that person is in control of the work process or responsible for paying wages for those employees or not, it shall be deemed that the business operator is the employer of those employees.  

A business operator must give the same treatment to employees who are hired to work on a daily basis and employees who have an employment agreement who must receive the same right and benefits.

Employment agreements and regulations can be reviewed by the court: Where the employment agreement, work regulations, rules, or employer’s orders give excessive benefit to the employer, the court may issue an order regarding those employment agreements, working regulations, rules and orders, to be enforced only in a reasonable and fair way. 

Extension of scope of sexual harassment: Neither an employer, a superior, a controller, or inspector may sexually menace or sexually harass an employee.

Periodical agreements and notice requirement: When an employment agreement has expired, the employment will end without the need for notice. Where the period of employment is not specified, the employer or employee may terminate the agreement by giving the other party written notice, within or before the wages are due, with the effect that employment is terminated when the next payment is due, but longer than three months notice is not required. 

A probation period shall be deemed as a non-specified employment agreement and thus not subject to this rule. In the case of dismissal, the employer may pay wages due to the date of dismissal that was notified.

The notice requirement does not apply where summary dismissal is made: for permitted cause under LPA section 119 (see below) or under the relevant section of the Civil and Commercial Code. 

Notification of working hours: An employer must notify working hours to an employee. This means the beginning and end of working hours in each day, not exceeding the hours for each type of work, as prescribed in regulations, but in any case not exceeding 8 hours a day.  In the case of work that does not extend to eight hours a day, the parties may agree to add the hours to another day, but not exceeding nine hours a day, and when added together for the whole week, does not exceed 48 hours. This is except for some types of work specified in regulations that may cause damage to the health and safety of the employee. In these cases, an employee must not work more than seven hours a day and not exceeding 42 hours in total per week.

Where the parties agree to increase the working hours for another day, and this exceeds eight hours, the employer must pay overtime of not less than 1.5 times the normal hourly rate for the excess hours to an employee who works on a daily basis or who works on an hourly rate, or not less than 1.5 times the normal wages paid to employees who perform piecework.

Where the employer cannot state the beginning and end of the working hours of each day, due to the nature or working conditions for some types of work, the parties may agree to work for a period not exceeding 8 hours in a day, or not exceeding 48 hours in a week.

Limitations on employment of women: Women may not work in the following occupations:

1.    Mining or construction work underground, under water, in caves or tunnels or tunnels under mountains, except for work that does not cause injury to an employee’s health or body.

2.    Work performed on scaffolding higher than 10 meters above ground.

3.    Manufacturing or transporting explosives or inflammable things, except where the working conditions do not cause damage to the employee’s health or body.

4.    Any other job, as prescribed in regulations.

Protection for pregnant women:  Pregnant women may not work in any of the following occupations:

1. Work involving machinery or motors which have vibration. 
2. Work involving being in a moving machine or moving with vehicles. 
3. Work involving lifting, carrying, pulling, pushing, weights exceeding 50 kilograms. 
4. Work in ships or boats.

5. Any other work, as prescribed in regulations.

Pregnant woman may not work from 10.00 pm - 6.00 am, or work overtime or work on holidays. Pregnant women who hold an executive, academic, administrative, financial or accounting position, may work overtime in a normal working day, providing that there is no effect to the employee’s health, and with the employee’s consent for each occasion of work.

Protection of child employees: Children aged under 18 may not work in the following workplaces;

1. A slaughterhouse 

2. A casino 
3. Entertainment places, according to the law on entertainment places. 
4. Any other places, as prescribed in regulations.

Employers may not ask for or accept security from a child employee. An employer is not allowed to give wages of a child employee to anyone else. Where an employer gives payment or any other benefit to a child employee’s parents, guardian or any person, in advance before employment, during employment, or before each occasion wage payment is due, it shall not be deemed that the payments are wages or that the employee receives wages, and it is not permitted for an employer who gave advance money or benefits to the child employee, to deduct it from his/her wages due.

Restrictions on right to claim overtime pay: An employee who is employed in the following work, is not entitled to claim overtime pay or holiday overtime pay, but an employee who is employed to work in (3) (4) (5) (6) (7) (8) or (9) below is entitled to such payment, based on the hourly rate for the working day and number of working hours:

(1)             An employee who acts on behalf on his/her employer dealing with employment, payment of pensions, and termination of employment.

(2)       Sales work, or persuading people to purchase things where the employer pays commission to the employee.

(3)       Organizing train services, including working inside and outside trains.

(4)       Opening and closing of dams, locks or sluice gates.

(5)       Reading water levels or measuring water volumes.

(6)       Firefighting or protecting the public.

(7)       Working outdoors or work which by its nature or condition is non-specific in hours.

(8)            Shift work, guarding premises or property which is not the normal duty of an employee.

(9) Any other work, as prescribed in regulations.

An employer may, however, agree to pay overtime or holiday overtime pay to an employee. 

Payment of holiday pay in a dismissal situation: Where the employer terminates employment not under LPA section 119 (this means not in cases where summary dismissal is not justified), the employer must pay accumulated annual holiday pay to an employee, proportionate to that which he/she is entitled to receive.

Regardless of who terminates the agreement, regardless of whether there is a right to summary dismissal, the employer must pay accumulated holiday leave which the employee is entitled to receive under the LPA.

Employer temporarily ceasing operations: Where the employer has to stop the whole or part of its operations temporarily, not due to force majeure, and it affects the employees, the employer must pay wages to the employees of not less than 75% of the employee’s working day before operations stop, for the whole period of the interval. An employer must give advance written notice to the employees and the labour inspector for the stopping of operations of not less than three working days.

Employers to notify employment and working conditions annually: An employer who has 10 or more employees must submit employment and working condition details on forms to the Labour Ministry within January of each year. Where the employment and working conditions have changed, the employer must notify the changes by the next month after the change.”

Circumstances where summary dismissal is permitted: An employer is not required to pay severance pay to an employee whose employment has been terminated by the following reasons;

1.      Dishonesty in performing duties or intentionally committing crimes against the employer.

2.      Intentionally causing loss to the employer

3.      Performing work recklessly / negligently causing severe loss to the employer 

4.      Violation of the employer’s rules, regulations or orders that are lawful and fair and the employer was given prior warning, except in a serious case where no warning is necessary. A written warning is effective for one year from the date of the violation.

5.      Absence from work for a period of three consecutive working days without reasonable cause, whether or not a holiday intervenes.

6.      Imprisonment under a final court judgment. If the offence is caused by negligence or is a petty offence, it must cause loss or damage to the employer.

Stating the reasons for dismissal: In a caser of summary dismissal, if the employer does not specify the reason for dismissal the termination letter, the employer cannot later use that reason against the employee.

Relocation of the business: When an employer relocates its place business which affects the living conditions of the employee or his family, the employer must notify the employees of the relocation, not less than 30 days prior to the date of relocation. Where the employee does not wish to work for the employer at the new location, he has a right to terminate his agreement within 30 days from the notified date of relocation. The employee is entitled to special severance pay at not less than the usual severance pay rates. 

Where the employer does not notify the employees in advance as required, the employer must pay special severance pay equal to the most recent wage rate for a 30 day wage period, or the most recent wages paid in the last 30 working days to an employee who is paid by piecework.  Such special severance pay must be paid within 7 days from the date that the employment is terminated.

Where the employer does not pay special severance pay as required, an employee may submit a complaint to the Labour Welfare Committee within 30 days from the date the payment was due. The Labour Welfare Committee shall consider the case and give an order within 60 days of accepting the complaint. The Labour Welfare Committee’s decision is final, unless a party appeals to the court within 30 days from the date of notification of the decision. 

Powers of Labour Inspectors: Where a labour inspector finds that the employee is entitled to payments under the LPA, he will issue an order requiring the employer to pay the employee within 30 days from the date the order is acknowledged.

Punishment for violation: The fines and prison terms for violation of a number of sections of the Act are also changed.

Comment: Employers should note carefully the increased obligations that they are subject to, particularly in relation to notifying working hours and reporting working terms and conditions annually. The right for the court to determine whether terms in an employment agreement or work regulations are fair and reasonable is a novel one, and we shall have to monitor how the courts interpret this in practice. The increased financial obligations imposed, including in cases of temporary cessation of business, in a business relocation or to pay annual holiday pay in a dismissal or resignation situation, should also be studied carefully. 

©       Stephen Frost, Bangkok International Associates 2008

__________________________

Bangkok International Associates is a general corporate and commercial law firm. For further information, please contact Stephen Frost by email at sfrost@bia.co.th or telephone (66) 2 231 6201/6455.

