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Background: The Labour Protection Act (1998) is the principal Act that regulates relations between employers and employees. In July 2007, the National Legislative Assembly gave a first reading to a bill that extensively changes the LPA. The Bill will now go to the Council of State for detailed consideration. In this article, we summarise the main provisions of the Bill. 

Definition of ‘employer’: The definition of employer will be changed to the following:

Employer means a person who agrees to accept an employee to perform work, by paying a wage, and includes a person who has been assigned to work on behalf of an employer. Where an employer is a juristic person, it includes a person authorized to act on behalf of the juristic person and a person who has been assigned by an authorized person to act on behalf of the juristic person.

Note this revision of the previous definition. Accordingly, certain labour sub-contractors could be held to be ‘employers’ and thus be liable to pay severance on dismissal, social security and workmen’s compensation contributions, and to other employers’ obligations.  

Guarantee money: The rules relating to the employer’s right to require an employee to lodge a guarantee or guarantee monies are revised. 

Ranking of certain debts of the employer as preferential rights in insolvency: A debt which arises from failure to pay wages, overtime pay, holiday pay, holiday overtime pay, compensation payments, special compensation payments, savings, contributions, surcharges or compensation to the Employees Assistance Fund, employee or the Department of Labour Welfare, has preferential rights over all property of the employer who is the debtor, at the same level as preferential rights to taxes under the Civil and Commercial Code.

Labour sub-contractors: Additional rules are imposed, relating to labour sub-contractors:

Where a person is appointed to provide labour, (excluding employment agencies), and such work is part of the production process or part of the person’s responsibility and regardless of whether such person will be a supervisor of the work or in charge of wage payment, it will be deemed that such person is their employer.

A business operator shall treat an employee under the above paragraph, equally as if employed under an employment agreement, except where the characteristics or nature of the work does not enable it to do so.

General duty of an employer: An employer is obligated to follow the Civil and Commercial Code, except where the LPA requires otherwise. This duty is enlarged in the following way:

Regarding any provision in an employment agreement, work regulation, rule or employer’s order which enables a employer to have an advantage over an employee, the court shall have authority to order that such provision, work regulation, rule or order is fairly and suitably enforced.

Sexual harassment: The LPA is changed so that male, female or child employees are protected from sexual harassment, but only where this is committed by a manager, supervisor or inspector.

Fixed term contracts, notice requirements and probationary employees: The rules relating to expiry of fixed term contracts, notice requirements and probationary employees, are changed as follows:

An employment agreement ends on expiry of the time limit it specifies, without need for advance notice.

Where the employment agreement does not have a time limit, either party may terminate it by giving written advance notice to the other, on or before a wage payment date, to expire at the next wage payment date, provided that advance notice need not exceed three months.

An employment agreement which does not have a time limit under paragraph two, also includes the case where an employer employs an employee under a probationary agreement.

In a case of termination of an employment agreement under paragraph two, the employer may pay wages in lieu of notice and allow the employee to leave the job immediately.

Advance notice is not required in a case of dismissal for misconduct, as permitted under the LPA or the Civil Code.

Rules regarding working hours: An employer must announce the normal working hours for the information of the employees, such that the prescription of the commencement and finishing of work for each day does not exceed the working hours of any employment categories prescribed in regulations, provided that one day must not exceed eight hours, and when all working hours are added together, one week must not exceed 48 hours. This is except for work which is hazardous to health and safety, as prescribed in regulations, where one day must not exceed seven hours, and when all working hours are added together, one week must not exceed 42 hours.

Where an employer is unable to announce and fix the time of commencement and finishing of work for each day, due to the characteristics or nature of the work, the parties shall make an agreement to fix the number of daily working hours, not exceeding eight hours or, when all the working hours are added together, one week must not exceed 48 hours.

Rest periods: Part of the LPA section that deals with rest periods, is repealed and replaced with more flexible provisions: 

Rest periods shall not count as working hours, except that, if the combined rest periods in one day exceed two hours, the hours in excess shall count as normal working hours. But where an employee works in employment as prescribed in regulations, an employer may provide rest periods of more than two hours in one day.

Protection of women employees: These provisions are revised:

An employer may not permit a female employee to carry out the following work:

1.    Mining work or construction work underground, under water, in a cave, tunnel or shaft in a mountain, unless the characteristics of the work do not pose a hazard to the health or safety of that employee.

2.    Work on scaffolding that is more than ten meters high.

3.    Production or transportation of explosives or inflammable materials, excluding work or intellectual matters concerning surveying, drilling, distilling and production from petroleum or petrochemicals, that does not pose a hazard to the health or safety of that employee.

4.    Other work as prescribed in regulations.

Permitted work for pregnant employees: Additional provisions are added to the existing LPA, as follows: 

Where a pregnant employee works as an executive, an academic, in administration or a position concerning finance or accounting, the employer may allow such employee to work overtime on working days, with prior consent from the employee on each occasion.

Employment of children: An employer is not allowed to allow an employee aged under 18 years to work in the following places:

1.    An abattoir;

2.    A casino;

3.    An entertainment business, as defined in the law;

4.    Other places, as prescribed in regulations.

Demanding guarantees for child employees: An employer is not allowed to demand or accept a guarantee for any purpose from a child employee.

Wages payable where employer fails to provide holidays: Where an employer has not arranged for an employee to take a holiday or has arranged for the employee to have a holiday that is less or more (sic) than that prescribed in the LPA, the employer shall pay holiday pay and holiday overtime pay at the rates prescribed in the LPA, as if the employer had instructed the employee to work on a holiday.

Employees exempt from right to overtime pay or holiday overtime pay: An employee with the following authority and duties, or one who is instructed by the employer to do any of the following work is not entitled to receive overtime pay and holiday overtime. But an employee who is instructed by an employer to work in categories (3), (4), (5), (6), (7), (8) or (9) below is entitled to receive wages equal to the hourly wage rate on a working day in accordance with the number of hours worked:

1.    An employee with the authority and duty to act on behalf of an employer in respect of employment, providing remuneration, reducing wages or termination of employment.

2.    Hawking or persuading a person to buy products on which an employer pays commission to an employee.

3.    Railway work preparing operations, being work done on trains and work facilitating the running of trains.

4.    Operating water gates or water discharge gates.

5.    Reading water levels and measuring water amounts.

6.    Extinguishing fires or preventing public disasters.

7.    Work which by its characteristics or nature is performed outside and, due to its characteristics or nature, it is not possible to determine fixed working hours.

8.    Shift work to watch over a site or property, which is not the normal work of the employee.

9.    Other work as prescribed in regulations.

Obligation to pay holiday pay in addition to severance pay: Where an employer dismisses an employee for no fault, the employer must pay wages for annual leave in the year of termination of employment, proportionately to his entitlement.

Payment of wages where employer temporarily ceases operations: Where it is necessary for an employer to stop all or part of the business temporarily for any reason which is not an act of God, an employer shall pay not less than 50% of the daily wage which the employee received before the stoppage, throughout the period that the employee is not permitted to work.

A employer shall notify the employee and the Labour Inspection Officer in writing not less than seven days in advance before the commencement of stoppage of the business, except in a case of necessity as prescribed in regulations, the employer may give shorter notice, but he shall specify the cause of necessity.

Employer’s duty to file terms and conditions: An employer with more than 10 employees shall file a list of employment terms and conditions, at the Labour Ministry within January 15th of each year.

Where the employment terms and conditions have changed, the employer shall submit written notification to request a change or amendment within the 15th day of the month following the month in which the change has occurred. 

Summary dismissal for permitted cause: An employer may summarily dismiss an employee without liability for payment of severance pay on any of six grounds specified in the LPA. 

But to rely on such grounds, the employer must now state the reason for dismissal in the letter of termination.

Employer’s duties in a case of relocation of the place of employment: Where an employer moves his place of business operations elsewhere, and this has a serious effect on the normal way of life of the employee or his family, the employer must notify the employee and the Labour Inspection Officer not less than 30 days before the date of relocation. If an employee does not wish to transfer, an employee is entitled to terminate the employment agreement and receive special compensation of not less than 50% of the severance pay that would arise, if he had been dismissed without cause.

Where an employer does not notify an employee in advance or notify in advance less than the period specified, an employer shall pay special compensation in lieu of advance notice in an amount equal to 30 days at the last wage rate, or wages for the last 30 days of work in respect of a piecework employee.

An employee is entitled to submit a complaint to the Labour Welfare Committee within 30 days after receiving notification from the employer, or the date on which the employer relocates, whether this is a case of relocation which has an important effect on the normal way of life of the employee or his family, or not.

When the Labour Welfare Committee determines that it is a case of relocation of business operations which has an important effect on the normal way of life of the employee or his family, the Labour Welfare Committee shall order the employer to pay special compensation in lieu of advance notice or special compensation, as the case may be.

Where the Labour Welfare Committee considers that an employee is not entitled to receive money in paragraph one or paragraph two, the Labour Welfare Committee shall issue an order and notify the parties in writing.

The ruling of the Labour Welfare Committee shall be final unless either party appeals to the court within 30 days after the ruling acknowledgement. Where the employer takes the case to court, he must deposit an amount of money with the court, in the amount due in paragraph four, so that the suit can be filed.

When the case is decided and the employer has a duty to pay any amount to an employee, the court has authority to pay the money deposited with the court by the employer to the employee or legitimate heirs of a deceased employee or the Employees’ Assistance Fund, as the case may be.

In giving notice of termination under this Section, an employee shall exercise his or her rights within 30 days after the employer relocates the place of business or from the date when the ruling of the Labour Welfare Committee or the court judgment becomes final.

Pending the consideration of the Labour Welfare Committee, an employee is entitled to stop work without receiving wages.

When the Labour Welfare Committee has made a ruling, an employee who has no desire to terminate the employment agreement can resume working as normal within seven days after the ruling acknowledgement but the date on which the employee stops working shall not be included as a working period of the employee.

Complaints to a Labour Inspector: Where an employer violates or is not in compliance with the right to receive any type of money under the LPA, and the employee wishes to ask the Labour Inspection Officer to proceed, the employee may complain to the Labour Inspection Officer of the locality in which the employee is working or in which the employer is domiciled, in the prescribed form. After an employee submits a petition, an employee is not allowed to file a lawsuit, unless the employee withdraws his or her petition before the Labour Inspection Officer issues a ruling.

Procedure to be followed by a Labour Inspector: After the Labour Inspection Officer investigates and finds that an employee has the right to receive money which a employer is obliged to pay, he shall issue an order to the employer to pay such money within 30 days from the date of receipt or deemed receipt of the order.

Where an employer complies with the order of the Labour Welfare Committee within the specified date, bringing a complaint against an employer shall not be permitted.

Employer’s right of appeal: The order of the Labour Inspection Officer may be appealed to the Director-General within the period specified in the order. The ruling of the Director-General shall be final.

An appeal shall not be considered a stay of execution, except as otherwise ordered by the Director-General.

Where an employer or employee complies with the Labour Inspection Officer’s order within the specified duration, bringing a claim against an employer shall not be permitted.

Punishment for breach: The punishment for breaches of duties imposed is also revised under the draft.

Comment: The proposals for change in the draft are quite wide ranging. We shall have to wait for the Council of State to announce what changes it makes to the draft, and for these changes to be approved or rejected by the National Legislative Assembly. Bearing in mind that the NLA will only be in power for a short period of time, it is highly likely that the bill will be lost and these proposals will have to be reconsidered by the next government.
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