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Background: In this article, we discuss the law relating to the leasing of land and buildings in Thailand, with particular reference to the leasehold ownership structures being offered by some property developers, particularly aimed at foreign buyers of property.

Maximum length of a lease and renewal/extension of a lease: Under the Civil and Commercial Code, a lease of immovable property can only last for a maximum term of 30 years. It is capable of being renewed once for a period of up to 30 years. Note also that only one renewal of the term is possible. See below:

CCC Section 540 The duration of a lease of immovable property cannot exceed 30 years. If it is made for a longer period, such period shall be reduced to 30 years. The aforesaid period may be renewed, but it must not exceed 30 years from the time of renewal. 
Assignment of lease and continuance of right to renew the lease: When the reversion to the lease is assigned by the lessor, then in general it continues to be enforceable as between an assignee of the lessor and the contractual lessee. See below: 
Section 569 A lease agreement of immovable property is not extinguished by the transfer of ownership of the property leased.

The transferee is entitled to the rights and is subject to the duties of the transferor towards the lessee.

But with regard to a clause to extend the lease, under case law it has been held that such a clause is only enforceable as between the original lessor and lessee. If the owner transfers the reversion within the original lease term, for example, or upon sale, or after death or bankruptcy, the clause for lease extension is not binding on a transferee or purchaser of the owner’s reversion.

Registration of leases and extensions: Under the CCC, any lease exceeding three years must be registered on the owner’s title deed at the Land Department. If it is not so registered, it will be treated a lease of three years only. Furthermore, a structure of a lease and extension is not legally binding unless it too is registered. See below:
 
Section 538 A lease of immovable property is not enforceable by action unless there be some written evidence signed by the party liable. If the lease is for more than three years or for the life of the lessor or lessee, it is enforceable only for three years unless it is made in writing and registered by the competent official.
Court decisions also say that a lease extension is only binding between the original lessor and lessee, even if registered on the lessor’s title deed.

 
Commercial and industrial leases: In 1999, there was a change in the law under a new Act, whereby a lease of commercial or industrial property may be granted for a term of up to 50 years. In practice, these longer leases have not proved popular, and few have been granted. But the same rules apply to these leases, mutatis mutandis, as described above.
Conclusion: Accordingly, subject to the above rules, a 30 year term and one 30 year lease extension is permissible and enforceable. But a structure of a 30 year lease and two extensions each for 30 years, is not. 
The practice of some property developers who claim to be selling to buyers an effective lease term of 90 years does not, in our opinion, accord with the law, nor is it legally enforceable. In addition, buyers of property should understand that where the owner’s reversion is sold or transferred by contract or in law, then it may not be possible to enforce even a first extension of the lease term.  
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