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Introduction: In this article, we discuss a number of aspects of Thai law relating to loan transactions and security interests that may appear unusual or novel, when compared with the corresponding laws of other jurisdictions. 

Regulation of financial institutions: Ultimately, the Bank of Thailand has responsibility for regulation of all financial institutions in Thailand. This includes privately owned or government owned banks, retail banks and finance companies. Foreign banks that wish to establish a branch in Thailand, or a representative office, must apply for a license to the Bank of Thailand. In the past, the Government would periodically invite applications for new banking licenses. No such invitations have been issued for many years. 

As to foreign ownership of Thai banks, the current position is as follows:

(a)    that a foreign bank may have up to 25% ownership of a Thai bank, without approval by the Bank of Thailand. 

(b)    that a foreign bank may have up to 49% ownership of a Thai bank, subject to approval by the Bank of Thailand. 

(c)    that a foreign bank may have more than 49% ownership of a Thai bank, subject to approval by the Ministry of Finance. 

There are also special creeping takeover rules that apply to banks and financial institutions:

(a)    If a person owns more than 5% of a bank or financial institution, then such shareholding must be reported to the Bank of Thailand.

(b)    If a person wishes to own more than 10% of a bank or financial institution, then consent must be obtained from the Bank of Thailand.

Few foreign banks are commercially involved in Thailand.

· United Overseas Bank (Thailand) is majority owned by United Overseas Bank of Singapore. It was formed by a merger of UOB Radanasin and the Bank of Asia chain (the latter was formerly owned by ABN AMRO).

· TMB Bank was formed by a merger of Thai Military Bank, the Industrial Finance Corporation of Thailand, and DBS Thai Danu Bank. ING Bank has acquired roughly 27& pf this bank (DBS Bank now has only a small shareholding, and in 2007 it declined to subscribe to a further capital issue).

· Standard Chartered Bank acquired the Nakornthon Bank chain and renamed it.  

· GE Capital has taken a 25% shareholding in Bank of Ayutthaya.

Citibank and HSBC are only present through a stand alone branch and associated companies for credit cards or loans, but do not have a chain. Other foreign banks limit themselves to stand alone branches or representative offices.

The Government has stated that its long-term plans are to privatize a number of state owned financial institutions, but to date, foreign buyers have not expressed any strong interest in acquiring them. These include:

· Krung Thai Bank. This has been majority owned by the Government for a long time.

· BankThai. This bank was formed by merger of the performing assets of a number of financial institutions that were closed after the 1997 financial crisis. 

· Siam City Bank. This bank was formed by the merger of Siam City Bank with Bangkok Metropolitan Bank. Both were formerly privately owned, and were taken over by the Government after the 1997 crisis, on the grounds of capital inadequacy. 

As to Thai private banks, the three leading private banks Bangkok Bank, Kasikorn Bank and Siam Commercial Bank. They have, in general, recovered from the economic crisis of 1997. However, TMB Bank appears to be struggling and may be a future target for foreign acquisition or the purchase of a minority interest. There may also be foreign interest in the smaller bank or in retail banks.  

Loan transactions 

General: In general, Thai law has a laissez-faire attitude to the practice of lending, the drafting of loan agreements and security agreements. There are however a number of specific provisions contained in the Civil and Commercial Code or in other laws or regulations, that foreign lenders should be aware of.  

Foreign business restrictions: As noted above, it is possible for a foreign bank or financial institution to have majority foreign ownership of a Thai bank. A foreign bank may also apply for permission to establish a representative office or branch office. 

Where a foreign bank, through its head office or a branch outside Thailand, lends to a Thai borrower, it does not require a license or locally established presence to do so. It will not be subject to Thai regulatory laws, unless it is actually doing business from a permanent base in Thailand. Its loan agreements and security agreements will be generally enforceable in Thailand, subject to compliance with general law. It will not be subject to Thai income tax unless it has a permanent establishment or representative or go between in Thailand. It will however be subject to certain taxation obligations discussed below, namely withholding tax on interest, service fees and other income sent out of Thailand.   

Particular restrictions

Interest rates: The Civil and Commercial Code (“CCC”) prohibits lenders from charging more than 15% interest on money lent. If a borrower is liable to pay interest exceeding 15% under an agreement, based on previous Supreme Court decisions, interpretation of this is controversial. It may be interpreted as if it was an obligation to pay 15% interest only, but it is possible that the whole interest clause may be struck down and held unenforceable. 

However, where a loan is made by a financial institution (as defined in regulations, and including foreign financial institutions) there is now currently no limit on interest, except in special cases such as credit cards.    

Compound interest: The charging of compound interest is not generally permissible. However, the parties to a loan may agree in writing that interest due for not less than one year may be capitalized and that the whole amount may bear interest. Such an agreement may not be made in advance, but only when one year’s interest is due and unpaid. 

Receipt from the borrower: A loan of money exceeding 50 Baht is only enforceable if there is written evidence of the loan signed by the borrower. In practice, a loan agreement will invariably contain a clause requiring the borrower to sign a receipt for the loan.

Currency of repayment: The CCC requires that repayment of a loan must be made in Thai Baht. This requirement may be excluded by agreement. 

Exchange control outbound payments: Under the Exchange Control Act, the Bank of Thailand exercises control of foreign transfer of currency through commercial banks. Where it is desired to transfer currency outside Thailand, permission is required to do so. Permission is routinely granted upon production of documentation showing the obligation to remit monies to a recipient in a foreign country.  

Exchange control inbound payments: In December 2006, the Bank of Thailand imposed a 30% retention requirement on categories of inbound capital payments made in foreign currency, except for transactions that are specifically exempted (e.g. payment for shares on the Thailand SEC or MAI). The nature of the restriction is that 30% of the inbound payment must be deducted and set aside by the receiving bank in Thailand. It can be paid to the proper recipient after one year without interest. If release is desired before 12 months, then a 10% remittance tax will be deducted (meaning 10% of the payment originally remitted into Thailand). Since first announced, this regulation has been progressively softened. With regard to loans, provided the loan is converted into Baht, or fully hedged, then the 30% retention rule does not apply. 

Commercial practice - promissory notes: Thai banks that lend money subject to a floating interest rate, will customarily require the borrower to sign a promissory note for repayment of principal at the prevailing interest rate on a quarterly basis. Such promissory notes may be bought or sold by financial institutions in the secondary market.

Foreign law: A foreign bank may desire that the loan agreement be interpreted in accordance with a foreign law. Subject to the Conflicts of Law Act, a foreign law may be chosen as the jurisdictional law of a loan agreement, and a clause to this effect will be observed by the Thai Courts, provided that the applicable laws of such country do not contravene public order or the good morality of the Thai people.    

References to foreign law: A loan agreement may contain reference to a foreign law, for example, where a subsidiary of the borrower is deemed to mean a subsidiary as defined by the Companies Act of England. Such a clause is in general enforceable, on the same basis as when a foreign law is chosen as the jurisdictional law.   

Unfair contract terms: Under the Unfair Contract Terms Act, a term that appears in an agreement made between a person acting in the course of business and a consumer, or in a standard form contract, which gives an unfair trade advantage, may only be enforceable to the extent that it is fair and reasonable. The Act sets out a lengthy list of examples of contract terms that are deemed to give an unfair advantage to a party, including terms that exclude or limit liability for breach of the contract, or which enable a party to terminate an agreement without grounds or where no material term of the contract has been broken. Terms that exclude or limit liability may only be enforceable to the extent that they are fair and reasonable. Certain other terms may not be enforceable at all. The Act sets out the criteria that are to be taken into account when deciding whether a contract term is fair and reasonable.  
 
Consumer loan restrictions: Under regulations issued under the Consumer Protection Act, certain types of loan agreement and guarantees are subject to regulatory control. The controls apply to loan agreements where consumers borrow money from financial institutions for personal use only, not for business purposes. The regulations also protect guarantors of consumer loans. 
 
The requirements imposed include the right for a consumer borrower to read and understand the agreement before signature. The contract must be legible, and written in Thai language characters of a specified minimum size. The agreement must contain a highlighted warning about the circumstances in which the lender effect termination. Interest rate changes must be notified to the borrower or publicly announced. Certain terms may not be included in a consumer loan agreement. These include a right for the lender to demand payment prior to maturity where the borrower is not in default or to terminate the agreement without grounds or without notice. Guarantees of regulated loan agreements are also subject to certain requirements regarding their form and contents.

Regarding credit cards, there are regulations concerning the maximum interest that can be charged, and the minimum monthly payment demanded (relative to the total amount outstanding). 

Translation of documents: Loan agreements or other documents that are not written in Thai, must be translated into Thai as a pre-condition to their being used in proceedings in a Thai court.

Taxation

Domestic and international withholding tax: A borrower in Thailand is not required to deduct withholding tax where it pays interest to a lender in Thailand. Where a borrower pays service fees in Thailand, it must deduct 3% withholding tax from payments made. The recipient has a tax credit for this amount. Payments of commitment fees, arrangement fees, interest or other service fees made by a borrower in Thailand to a lender outside Thailand will be subject to a deduction for international withholding tax at 15%, or such other rate imposed under any applicable double taxation treaty. The foreign recipient will, subject to the terms of any double taxation treaty, be entitled to a credit in the home country for the tax deducted in Thailand.   

Value added tax: Banks must charge value added tax at the current rate of 7% on services provided, but not on interest demanded or received. 

Stamp duty: Stamp duty arises on loan agreements at 0.05% of the loan or facility amount up to a maximum of 10,000 Baht. The stamp duty is payable within 15 days, if the agreement is executed in Thailand. Where it is executed outside Thailand, stamp duty is payable within 30 days of its being brought into Thailand. Nominal stamp duty arises on certain other documents, including counterparts and powers of attorney.  

Tax grossing up: A tax grossing up clause is in general permissible and enforceable. 

Security interests 

General: Thai law recognises two types of security interest that may be created by contract - the mortgage and the pledge. Other security interests exist, namely liens and preferential rights, but these arise by operation of law and are not capable of creation by contract. Guarantees and assignments are also recognised. Strictly speaking, they do not create security interests as such, but they are commonly used in commercial transactions as part of the security arrangements that may be required by a lender. 
 

Mortgages: The law defines a mortgage as an agreement whereby a party assigns immoveable property to another as security for the performance of an obligation, but without delivering the mortgaged property. The mortgagor will continue to own, possess and enjoy the mortgaged property. A mortgage is a right in rem. A mortgage is subject to registration in an appropriate office. A mortgage is subsidiary to the principal transaction - once the principal obligation is discharged, the mortgage automatically ceases to have validity. A mortgage may secure the debt of a third party or that of the borrower himself. The mortgage must be for an ascertained amount and calculated in Thai Baht (if the debt is in a foreign currency, it must state the Baht equivalent). 

 

Property that may be mortgaged: Only immoveable property and certain types of moveable property may be mortgaged. A mortgage can be granted over: land and buildings, ships and vessels (of a certain tonnage), machinery and beasts of burden. 

 

Creation of mortgages: A valid mortgage must be in writing, and signed by the mortgagor and the mortgagee. A mortgage over land or buildings must be registered in the appropriate Land Department for the district in which the land or buildings are situated.  The official form in Thai language must be used for registration purposes.  This is in very simple form. It is however acceptable to draft and file additional mortgage conditions or covenants which the mortgagee wishes to impose on the mortgagor. These must be translated into Thai and also filed at the Land Department. A foreign financial institution may register a mortgage by executing a power of attorney appointing a person (typically a Thai lawyer) to register a mortgage and submitting documentation to establish its corporate status. It is possible to make a search at the Land Department to discover any existing mortgages or other encumbrances registered against a land title. Authority of the registered owner is necessary to do this. Land Registry fees arise on registration of a mortgage. The Land Registry will also require to see evidence that the stamp duty arising on the underlying loan agreement has also been paid. Mortgages over ships must also be registered.
Broadly similar provisions apply to the creation and registration of mortgages over machinery. Machinery mortgages are registered in a local registry, but there is also a Central Registry in Bangkok for the registration of machinery mortgages. 

Second or subsequent mortgages: Registration of second or subsequent mortgages is permissible, priority being given to that which is first registered in point of time. It is not possible for an intending mortgagee to make a protective search that would give priority over any other person seeking to register an encumbrance.
 

Enforcement of mortgages: To enforce a mortgage, it is first of all necessary to serve notice on the borrower giving it reasonable time to perform its obligation. Failure to comply entitles the lender to issue proceedings to enforce the mortgage. The court will order foreclosure or sale at a duly convened public auction. Foreclosure may be ordered subject to the following conditions: there are at least five years interest arrears, the value of the property does not exceed the redemption figure, and there are no other registered mortgages or preferential claims existing over the same property. 

Enforcement of mortgages over machinery or vessels is subject to different procedures. 

 

Pledges: A pledge is an agreement whereby a person delivers movable property to another as security for the performance of an obligation. The pledged property must be actually or constructively delivered to the pledgee. 

 

Creation of pledges: A pledge may be created orally or in writing. The pledged property must be delivered to the pledgee, either actually or constructively. A pledge is only valid as ancillary to the principal agreement. The principal debtor and the pledgor may be different persons. A pledge cannot be registered with any public authority (except for pledges over shares in public companies). Special rules apply to the creation of pledges over certain kinds of property. Pledges are often created over shares, but a company is not required to maintain a register of pledges over its shares. To achieve practical protection, a pledgee of shares may take measures such as physical possession of share certificates and/or endorsing notice of pledge on the reverse of a share certificate, and obtaining a receipted notice of pledge from the company. 

Enforcement of pledges: To enforce a pledge, as in the case of a mortgage, notice must be given to the borrower requiring it to pay the debt within a reasonable time. A pledge may be enforced without initiating court proceedings. Enforcement is via sale by auction. Either the pledgee or a professional auctioneer may conduct the auction. If the sale proceeds are inadequate, the debtor remains liable for any shortfall. Special provisions apply to the enforcement of pledges on negotiable instruments. 

Liens and preferential rights: A possessory lien arises by implication in certain cases. These include: the lien of a common carrier over goods for unpaid transport charges, and the lien of a warehouse keeper over goods in a warehouse for unpaid storage charges. Preferential rights arise in certain cases. These include the rights of a lessor of land or buildings over property on the leased premises for unpaid rent. Liens and preferential rights are, in general, enforced in the same way as pledges. 

Possessory liens and preferential rights are security interests just as much as mortgages or pledges. This is important, for example, in considering the order for repayment of debts in bankruptcy proceedings, secured creditors having a higher priority for payment over unsecured creditors.  

 

Guarantees: Guarantees are not security interests as such. They are contractual rights in personam. A guarantee is created when a person agrees to accept an obligation to answer for the debt of a principal debtor, if the principal debtor does not pay. A guarantee must be in writing and signed by the guarantor. It is not necessary for the creditor to sign a guarantee. If the debtor and the guarantor have agreed to be jointly liable, the beneficiary is not liable to proceed against the principal debtor, before he has recourse to the guarantor. The guarantor has rights of subrogation: when the guarantor has satisfied his liability under the guarantee, he is entitled to proceed against the principal debtor for the amount paid. The CCC contains other specific provisions relating to guarantees, some of which restrict the rights of the beneficiary of the guarantee. Some of these may be excluded by agreement.  

 

Where the guarantor is an individual, the guarantor’s spouse should sign a document consenting to the guarantee being entered into by the guaranteeing spouse. This is because of matrimonial property laws, which are based on the principle of communality of property. 

Quasi security interests: In commercial loan transactions and project finance, the practice has developed of using contractual assignments of certain assets or rights, where it is not possible to use a mortgage or a pledge to create a security interest. For example, a contractual assignment may be made of: a stream of income; the proceeds of sale of an asset; the proceeds of a bank account, the proceeds of an insurance policy, or intellectual property rights. Such assignments are usually phrased to be conditional. Upon the occurrence of an event of default, the assignment becomes absolute. When the principal debt, interest and costs are paid, the conditional assignment is released and the asset re-assigned to the assignor. 

 

Floating charges: A floating charge over the whole assets and undertaking of a business can provide both security for a lender and flexibility for the borrower. However, under Thai law it is not possible to create a floating charge. 

Proposals for reform: A draft bill to reform the law on security interests was prepared several years ago, but has not been proceeded with.  The present government, as part of plans to make loans more easily available to small traders, has proposed to widen the scope of assets over which security interests may be created. These proposals are under consideration.   
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