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Introduction

The Trade Competition Act was passed in 1999. Its main purpose is to regulate monopolies and anti-competitive conduct in business. A Trade Competition Committee was set up to draft the necessary definitions and to enforce the Act. Although the TCC has carried out various investigations and submitted reports and recommendation to the Cabinet, there is still no definition of what is a dominant market position. In January 2007, the Cabinet approved a new definition of dominant market position under the Act. This will now be drafted into a regulation to be issued by the Ministry of Commerce. 

Dominant market position - definition
A dominant market position arises in the following cases:
· Where a business operator selling any product or providing any service, which in the previous year had a market share of 50% or more and whose sale proceeds in amounted to 1 billion Baht or above, or 
· Where the first three ranked business operators of any product or service, during the previous year had a market share of 75% or more and whose sales proceeds were 1 billion Baht or more. This excludes a business operator whose market share in the past year was less than 10%, or a business operator whose sales proceeds in the past year were less than 1 billion baht. 
Consequence
A business operator with a dominant market position is prohibited from conducting any of the following: 

 

· Fixing or maintaining unfair purchase or sale prices, so that it sells its products at below average total costs, with the effect of driving out competitors and preventing new market entries, or engaging in selective discounting or price-cutting as a means of preserving its dominant position and to exclude new competitors from entering the market. 
· Fixing terms and conditions by means of which its customers may not offer services, manufacture, purchase or distribute goods, or are prevented from buying or selling goods, offering or receiving services, or seeking credit from other businesses. 
· Limiting, reducing or suspending services, manufacturing, purchasing, distribution, delivery or importation into Thailand, without reasonable grounds, or destroying or causing the destruction of goods, in order to reduce supply so that it is less than demand. 
· Interfering with the business operations of third parties, without reasonable cause. 

 

Unfair trade practices 

Business operators, with or without a dominant market position, may not join with others, the effect of which is to reduce or eliminate competition in any market for goods or services by: 

 

· Fixing the sale price of goods or services, so as to be the same as an agreed price, or restricting the volume of sales of goods or services; 
· Fixing the purchase price of goods or services, so as to be the same as an agreed price, or restricting the volume of sales of goods or services; 
· Entering into an agreement to control the market; 
· Entering into an agreement to enable one of the parties to obtain a bid to sell or purchase goods or services, or to prevent a party from entering into a bid to purchase or sell goods or services; 
· Imposing restrictions on competition by business operators outside Thailand that have relationships with business operators in Thailand, or in a business operator's contract territory; or 
· Performing an unfair act which results in the destruction, damage, obstruction, hindrance or restriction of the operations of other business operators, in order to prevent them from operating their businesses or to cause an operator to dissolve his business. 

 

Comment
The approval of this definition is welcome. It is rather sad to note that it has taken so many years to achieve this. One may tentatively hope that further developments in this area of the law will continue, in order to create a framework of fair competition rules that take into account the interests both of businesses and consumers. 
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