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Introduction

In November 2006, the Thai government announced that it intended to issue a compulsory patent license to the Government Pharmaceutical Organisation of Thailand to manufacture Efavirenz, an anti-AIDS drug. The foreign patent owner would be offered a royalty of 0.5% of locally manufactured drugs. In January 2007, the government issued compulsory licenses to manufacture Kaletra, another anti-retroviral drug, and Plavix, a blood thinner used to prevent heart attacks. In March 2007, the manufacturer of Efavirenz retaliated by refusing to register and distribute seven new drugs in Thailand. These included a new anti-retroviral drug Aluvia, an antibiotic, a painkiller and drugs for kidney disease and blood clots. In April, after the manufacturer encountered negative publicity for its stance, it agreed to supply both ARVs to Thailand at reduced prices. In exchange, it asked for the compulsory license for Kaletra dropped.

In this article we discuss the present law regarding patent licensing, and the possible consequences of Thailand’s actions. 

Present law

Thailand is a signatory to the Trade-Related aspects of Intellectual Property Agreement (TRIPS Agreement) which permits a country to break patent obligations in a national health crisis or where it is for public non-commercial use, and produce or import generic drugs from other countries. These provisions were approved during the WTO meeting in Doha in 2001 (Doha round). 

Under Thailand’s Patent Act of 1979, there are provisions whereby the government may issue a patent license in a health emergency, provided that compensation is offered to the patent holder. This is the first time that Thailand has invoked the right to compulsory licensing since the Patent Act was passed.

Comment

The Thai government claims that it will save 50% of the cost of anti AIDS drugs by issuing a compulsory license and that the cost saving will enable far more patients to be treated.   

Thailand’s stance has had two reactions. Firstly, it has upset the pharmaceuticals companies who fear that further compulsory licenses will be issued. Secondly, Thailand has received significant support for its decisions from several developing countries with AIDS sufferers on limited incomes, and from international activist groups. But this has to be balanced against the cost of research into new drugs by pharmaceutical companies, and the adverse affects on drug research programmes, if countries are permitted to license such drugs without consent of the patent holder. Whilst it may be accepted that access to anti AIDS drugs at lower cost may be socially justifiable, it may be difficult to argue that heart disease qualifies as a national health emergency justifying compulsory patent licensing. 

But Thailand’s present actions do appear to comply with both local and international legal obligations. And on the issue of access to low cost medical treatment for HIV or AIDS sufferers, drug manufacturers will find it hard to gain public support for their policy of price maintenance.     
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