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Background The international economic crisis and domestic economic problems are likely to place many Thai companies under financial pressure, such that they may not be able to service their debt obligations. Some companies may come to a voluntary agreement with their creditors to re-schedule debt payments. Other may issue reorganisation proceedings in the Bankruptcy Court. In this article, we consider the nature of restructuring proceedings in Thailand, the main provisions for which are contained in Chapter 3/1 of the Bankruptcy Act (1940), inserted into the Act in 1998.  

 

Court with jurisdiction: All reorganisation proceedings are issued in the Central Bankruptcy Court, where the registered office of the debtor is in Bangkok, or in a provincial Bankruptcy Court. 

 

Definitions: The Act contains the following essential definitions: 

 

A creditor includes secured and unsecured creditors. 

 

A debtor means a debtor that is a private or public company or other juristic person, as prescribed in regulations.

 

Petition means a petition requesting the Court to order reorganisation of the business.

 

Petitioner means a person who submits a petition to the Court. 

 

Plan means the plan to reorganise the debtor's business. 

 

Planner means the person who prepares the plan.

 

Plan administrator means the person who manages the business and assets of the debtor, pursuant to the plan.

 

Debtor's management means the directors, managers or persons with authority to conduct the debtor's business, on the date the Court orders reorganisation. 

 

Interim administrator means the debtor's management who are temporarily authorised to manage the debtor's business and assets, pending appointment of the planner. 

 

Right to issue reorganisation proceedings: Reorganisation proceedings may be issued by: 

1. a creditor or creditors; 
2. the debtor itself; 

3. a regulatory agency that supervises the activities of the debtor, that is: 

· The Bank of Thailand, where the debtor is a bank, finance company, finance and securities company, or credit foncier company,
· The Securities and Exchange Commission, where the debtor is a securities company, 
· The Insurance Department, where the debtor is a life or casualty insurance company,
· Any government agency with authority over the debtor.  

 

provided that the debtor must owe one or more creditors at least 10 million Baht, regardless of whether or not the debts are currently due. 

 

Consent to issue proceedings: The prior consent of the relevant regulatory authority for the issue of reorganization proceedings is required, where the debtor is: 

 

1. a bank, finance company, or credit foncier company; 

2. a securities company; 

3. an insurance company; 

4. a company that is supervised by any governmental agency. 

 

Approval or refusal of consent must be given within 15 days of a request, and there is a right of appeal against refusal to the Minister concerned. The Minister's decision is final. 

 

No right to issue reorganisation proceedings: There is no right to issue reorganisation proceedings where: 

 

1. the Court has made an absolute receivership order over the assets of the debtor; 

2. the Court has revoked the corporate registration of the debtor; 

3. the liquidation of the debtor has taken place, for other reasons. 

 

Contents of the petition: The petition must contain the following information:

 

1. a statement that the debtor is insolvent; 

2. a statement of the debts owed; 

3. the names of the creditor(s) to whom the debtor owes at least 10 million Baht; 

4. the reasons for and method of reorganisation; 

5. the name and qualifications of the planner; 

6. the written consent of the planner to act as such. 

 

Where the debtor presents its own petition, it must include a list of all assets and liabilities and details of all creditors. Where a creditor petitions, it must include a list of all other known creditors. 

 

Further steps after the proceedings have been issued: After the issue of proceedings, the case will proceed as follows:

 

1. At least seven days before the hearing, the petitioner must serve the petition on all known creditors, the Companies Registry, and the appropriate regulatory agency. 

2. Details of the hearing must be advertised in newspapers. 

3. At least seven days before the hearing, a creditor's petition must be sent to the debtor. 

4. Prior to the hearing, the debtor must file a list of all its assets and liabilities at the Court. 

5. At least three days before the hearing, either the debtor or a creditor may file any objection to the petition. 

6. Where the debtor's assets are already under interim receivership, then a copy of the petition must also be sent to the Official Receiver. 

 

General approach of the court: The Court will permit reorganisation if: 

 

1. the criteria under the Act are established; 

2. there are reasonable grounds for reorganisation; and 

3. the petition has been submitted in good faith. 

 

Otherwise, it will dismiss the petition. 

 

If there are no objections, and the Court determines that it is reasonable, it may permit reorganisation without conducting an enquiry. 

 

Hearing and evidence Hearings must be conducted in accordance with the following rules:

 

1. the hearing must proceed on consecutive days, until judgment is given, 

2. the petitioner and any objectors must attend all hearings, 

3. if an objector fails to appear or fail to prepare his witnesses or evidence, he will be deemed to have lost interest in pursuing his objection, 

4. if it is not possible for the person presenting the case to present the evidence, then if such evidence is important, the Court may grant a maximum of one adjournment, 

5. where the petitioner or an objector is not presenting evidence at a hearing, he may be absent from the hearing without consent; in such cases a person who is absent will be deemed to have waived his right to cross examine any witnesses at that hearing, 

 

A person who is not present at a hearing (with or without the Court's consent) is deemed to have knowledge of what occurred at that hearing. 

 

Protections and immunities granted to the debtor: Certain very significant protections and immunities are granted to the debtor, which apply from the Court's acceptance of the petition until one of the following events occurs: 

 

1. the expiry of the reorganisation period, 

2. the completion of the reorganisation,
3. dismissal of the petition,
4. revocation of consent for reorganisation, or 

5. an absolute receivership order has been made over the petitioner's assets. 

 

Nature of the protections and immunities: 

 

1. No proceedings may be issued for dissolution of the debtor, and any pending proceedings are stayed. 

2. The debtor's corporate status may not be revoked, without the Court's consent. 

3. No license for the debtor's business may be revoked by any regulatory agency, neither may such an agency order the cessation of the debtor's business, without the leave of the Court. 

4. No civil proceedings may be issued concerning the debtor's assets, or the submission of a dispute to arbitration, if the debt was incurred prior to approval of the plan. No bankruptcy proceedings may be filed against the debtor. If proceedings have already been issued or a dispute submitted for arbitration, those proceedings will be stayed. 

5. Judgments may not be enforced against the debtor's assets if the debt which is the subject matter of the judgment was incurred prior to the Court's approval of reorganisation. If a party is taking steps to enforce a judgment, enforcement will be stayed. 

6. Secured creditors may not enforce payment of their debts against secured assets, unless the Court orders otherwise. 

7. Creditors enforcing payment of their debts may not seize or sell the debtor's assets, without the Court's consent. 

8. Owners of assets that are important to the debtor's business, under hire purchase, sale, or other agreements, may not repossess those assets. All pending actions are stayed, unless there has been a default in two successive payments due. 

9. The debtor may not dispose of or transfer assets, offer them in payment of debts, or mortgage them, without the Court's consent, unless the transaction is necessary for the debtor's business. 

10. Any interim orders granted may be revoked, suspended or varied by the Court accepting the reorganisation petition. If the petition is rejected or the reorganisation does not proceed or is revoked, such preservation orders may be reinstated. 

11. Utility services such as water, electricity and telephone may not be discontinued without the Court's consent, or where reorganisation has been approved, the debtor, the planner or other person has failed to pay two successive invoices relating thereto. 

 

Protection for creditors: A creditor or any person adversely affected as a result of restrictions imposed on his rights to take action, may apply to the Court to vary or revoke any restriction imposed, on the grounds that it is: 

 

1. not necessary for the reorganisation, or 

2. adequate protection has not been given to any secured creditor. 

 

Adequate protection is deemed to have been given if: 

 

1. an amount equivalent to the portion of the decreased value of the secured asset has been paid to the secured creditor, 

2. new security is given to the secured creditor to make up for any shortfall or decrease in value, 

3. another arrangement is acceptable to the secured creditor, or 

4. an arrangement is possible that will ensure the right of a secured creditor to obtain full payment of his debt from the secured property, which will not be impaired or jeopardised on the completion of reorganisation. 

 

There is also provision to extend prescription periods for bringing claims, if such are due to expire. 

 

Interim administration powers: Prior to the planner being appointed:

 

1. The Court can appoint a person, or the debtor's management, to act as interim administrator. 

2. The Official Receiver has power to supervise the debtor's assets until an interim administrator is appointed. 

3. The Official Receiver may define the authority and powers of the interim administrator. 

 

If reorganisation is permitted, the Official Receiver will arrange for public announcement of the Court order permitting reorganisation in newspapers, and will notify the Companies Registry, and any regulatory agency responsible for supervision of the debtor. 

 

Appointing the planner: The planner may be nominated: 

 

1. by the debtor, 

2. by a petitioning creditor, if such nomination is not opposed by the debtor or other creditors, 

3. at a creditors meeting, if the Court feels that the planner nominated by the petitioner is unsuitable, or the debtor or an opposing creditor has nominated another candidate, 

4. by creditors to whom a majority of the debts are owed, where the debtor does not propose a planner. 

 

If the debtor does propose a planner, that person will be appointed, unless he is opposed by creditors holding a majority of at least two thirds of the debts owed. Secured creditors are entitled to vote, based on the amount of the secured debt.  
 

The candidate selected by the meeting and acceptable to the Court, will be appointed as planner. If no planner is appointed at the meeting, the Official Receiver must convene another meeting to consider such appointment. If such meeting still cannot appoint a planner, the order for reorganisation will be revoked. 

 

Requirements are also imposed for public advertisement and notification to all creditors, of the convening of a creditors' meeting to appoint a planner. 

 

Under ministerial regulations issued in 2000, a planner must have certain qualifications to enable him to be appointed and act as a planner. 

 

Notification of the Planner’s appointment: The appointment of the planner must be:

 

1. communicated to all parties concerned, including all creditors whose names appear on the list of creditors filed with the Court, and any other creditors whose identity is known; 

2. the notice will also specify the period within which such creditors can apply for payment of their debts; 
3. when the planner has been appointed, the debtor's rights to manage its business, and all rights of the debtor's shareholders (except the right to receive dividends) pass to the planner (see above). 

 

Suspension of shareholders’ and directors’ rights: Until the appointment of the planner, and on the making of an order for reorganisation:

 

1. All rights of shareholders are extinguished, except for the right to receive dividends. 

2. The usual rights of shareholders will be exercisable by the interim administrator or the Official Receiver, as the case may be. 

After the planner is appointed, the debtor's right to manage its business, and all rights of shareholders (except for the right to receive dividends) pass to the planner. 

 

Contents of the plan: The plan must contain certain information, namely: the grounds for reorganisation, details of assets and liabilities, the principles for reorganisation and proposals for paying debts and other matters, and the timeframe for implementing the plan, which must not exceed five years. 

 

Preparation and consideration of the plan: The plan must be sent by the planner to the Official Receiver and all others concerned within three months of the planner's appointment. After receiving the plan, the official receiver must call a creditors' meeting to consider the plan. A creditor, the debtor or the planner may propose changes to the plan, at least three days before the meeting. 

 

Groups of creditors: Creditors are divided into the following groups for the purpose of approving the plan:

1. Each secured creditor whose debt is equal to or not less than 15% of the total debts, is classified as one creditor, 
2. All other secured creditors are classified as one group, 

3. Unsecured creditors are divided into several groups – those with the right to claim or benefit in essentially the same manner are classified in the same group, and 

4. Deferred creditors form one group. 

Approval of the plan: To approve the plan, there must be passed a resolution by 75% of those attending:  

 

1. a meeting of creditors of each and every group; or 
2. a meeting of creditors of at least one group (not being a group of creditors as below) which shall after adding together the total debts of creditors who approved the plan at the meeting of creditors of every group, constitute at least 50% of the debts of those creditors who attended the meeting by themselves or by proxy at that meeting, and who voted at the meeting. When calculating the total debt, it is deemed that creditors below attended the meeting and voted at the meeting.    
 

Certain creditors excluded from the second paragraph above are presumed to approve the plan, as follows:

1. Creditors who have received a proposal for full payment of their debt that is in default with interest within 15 days of Court approval of the plan,
2. Creditors who have received a proposal for repayment under a previous agreement, and
3. Deferred creditors.
Court approval of the plan: The Official Receiver must report to the Court the resolutions passed at the creditors' meeting. The Court must then convene a hearing to approve the plan. At that hearing, the Court will approve the plan provided that:

1. the plan contain all the matters required by the Act, 

2. the proposals for repayment do not apply different treatment to creditors in the same group. Where the resolution is by one group of creditors only in accordance with the criteria above, the repayment proposals comply with the law regarding distribution on bankruptcy (except where the creditor consents otherwise), and
3. if the plan implementation is successful, then the creditors will receive no less than they would if the debtor had been made bankrupt, 

If the Court fails to approve the plan, it will then decide whether to issue a bankruptcy order against the debtor. 

Consequences of approval of the plan: Once the plan is approved:

1. the planner's duties pass to the plan administrator. Approval of the plan will also be notified to any regulatory agency which supervises the debtor's business, and 

2. it is binding on all creditors who were eligible to file proof of debt. 

 

Plan approval does not affect the liabilities of those who hold any liability jointly with the debtor, or those who are guarantors of the debtor's liabilities. 

 

Creditors who fail to file their claims in time forfeit their right to claim payment, unless (1) it is stated otherwise in the plan; or (2) where the Court sets aside the order for reorganisation.  
 

Amendment of the plan: The planner must consent to any changes to the plan. If there is no request to change the plan, but the creditors fail to pass a resolution to accept the plan, then the Court must convene a hearing, which the debtor must attend. If the Court holds that there has been no request to change the plan and no resolution passed to approve the plan, it will revoke the order for reorganisation. 

 

Where at least 10% in value of the creditors request a material alteration to the plan, then the meeting can be adjourned. If the planner refuses to change the plan, the creditors will be asked whether they wish to appoint a new planner, who should then be appointed promptly. 

 

Amending the plan after approval: If revisions to the plan are necessary after approval, the plan administrator may apply to the Court for approval of necessary amendments, and must also obtain the approval of the creditors' meeting. Neither the debtor nor the creditors may amend the plan, without the plan administrator's approval. 

 

The plan administrator may request the Court's approval of any changes to the articles or memorandum of association of the debtor. 

 

Duties of the debtor and other parties to cooperate: The debtor has a duty to attend all Court hearings and all creditors' meetings; answer questions asked by the Court, the Official Receiver, the interim administrator, the planner and others. The debtor is also entitled to express his views at meetings, or in Court. The interim management, the planner, the plan administrator and the interim plan administrator are also subject to the same obligations to cooperate. 

 

Creditors rights and voting at meetings: The creditors who have the right to attend and vote for the planner at creditors' meetings, must satisfy the following requirements: 

 

1. they are creditors with a right to claim payment of their debt, 

2. the debt is outstanding on the date of the order for reorganisation, regardless of its date of maturity or other conditions, and 
3. provided the creditor has submitted proof of debt to the Official Receiver, prior to the meeting. 

 

At the meeting, creditors and the debtor can challenge the right of a creditor to vote. Any disputes will be decided by the Official Receiver. 

 

Rights of creditors to claim debts: The rights of creditors to claim their debts are subject to the following rules:

 

1. Creditors must submit particulars of debt claimed to the Official Receiver, within one month of the planner's appointment. 

2. A debt may be claimed, if it arose prior to the order for reorganization. 

3. Provision is also made in relation to debts incurred by the Official Receiver or interim administrator, or taxes, duties or other debts incurred from the date the order for reorganisation was made, but before the planner is appointed. 

4. Secured creditors may enforce their claims against secured assets without having to submit a claim for repayment, but the Official Receiver or the Planner has a right to inspect the secured assets. 

5. A creditor, the debtor or the planner, is entitled to dispute debts claimed. Objection must be made within 14 days after the end of the period for submission of claims for debts. Where a debt is disputed, the Official Receiver will determine any dispute, subject to a right of appeal to the Court within 14 days of his decision. 

6. A creditor has voting rights based on the amount of the debt owed, provided that the amount of debt which is claimed is not disputed. The Official Receiver will rule on disputed voting rights. 

7. Debts in foreign currency must be converted into Thai Baht at the exchange rate published by the Bank of Thailand, on the date that the order for reorganization is made. 

8. Provided there are no objections, the Official Receiver has the right to approve claims for debt payment, unless there are grounds for deciding otherwise. 

 

Creditors right of set off: Where a creditor owes a debt to the debtor, he may set off his debt against that of the debtor owed to him, except where the right to set off arises after the date of the order for reorganization. 

 

No proof of debt required: No proof of debt need be filed in relation to: 

 

1. debts incurred by the planner, plan administrator, or the interim administrator, 

2. taxes or duties, 

3. other debts due according to law, such as contributions to the Workmen's Compensation Fund payable by employers. 

 

Disclosure of information concerning the debtor: Duties to supply information are imposed on the debtor's management: 

 

1. Within seven days of the planner's appointment, the debtor's management must submit an information memorandum to the planner, describing the business, assets and liabilities of the debtor, and containing certain other information.  
2. The planner and plan administrator have a right to subpoena the debtor's management, employees, auditor or others who are believed to be holding assets of the debtor, or who have knowledge of the debtor's business, in order to obtain information about the debtor's assets or to require the production of documents or relevant evidence in their possession. Disobedience to such a subpoena renders a person liable to arrest. 

3. Those who owe money to the debtor or who hold assets of the debtor, can be ordered by the Court to pay such debts or hand over such assets, on the application of the planner or the Official Receiver. 

4. If the debtor claims that property held by another person should be delivered to him, then the Official Receiver is empowered to demand such property. Any disputes arising are to be decided by the Official Receiver, subject to a right of appeal to the Court. 

 

Setting aside acts done: The planner, the plan administrator or the Official Receiver can ask the Court to set aside fraudulent acts (as defined in the Civil and Commercial Code). 

 

1. If the act occurred after the petition was filed or not more than one year prior to that date, the act was done for no consideration, or the consideration was unreasonably inadequate, then it will be presumed that the debtor or such beneficiary knew that the interests of creditors would be prejudiced. 
2. Any transfer of assets or act done by the debtor, after the petition was issued or within three months before the petition was issued, with the intention of preferring one creditor over another, may be set aside by the Court. The rights of third parties acting in good faith who pay reasonable consideration, are protected. 

 

Plan administrator's right to disclaim: The plan administrator has a right to disclaim the debtor's property or contractual obligations that exceed the benefits under the Plan, within two months of the Court approving the Plan. This is subject to the right of a creditor or a person suffering loss to apply to set aside such disclaimer, within 14 days of its knowledge of the same, or to claim compensation in the reorganisation. 

 

Monitoring the reorganisation: The plan administrator must submit quarterly reports to the Official Receiver on the progress of reorganisation. 

 

Conclusion of reorganisation: The debtor's manager, the plan administrator, the interim administrator or the Official Receiver may request the Court to set aside the order for reorganisation if it has been successfully completed. The Court on hearing such application may set aside the order, or extend the reorganisation period. 

 

Extension of time for reorganisation: If the time for reorganisation has expired but the reorganisation has not been completed, then the Court must be notified and a hearing convened to consider the matter. At the hearing, the Court has power to make a bankruptcy order, or to terminate the reorganisation. 

 

Appeals: The Act sets out certain rights of appeal in relation to decisions made. 
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