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Background

Several years ago there were proposals to regulate the retailing sector to protect small local shopkeepers from the increasing market share of mass retailers, but were not proceeded with. In early 2007, the Ministry of Commerce announced that it wanted to revive these proposals. Finally, in October 2007, the Cabinet approved the draft of the Retailing and Wholesaling Act, which will now be passed to the National Legislative Assembly for further consideration.   

Definition of ‘ retailing’ and ‘wholesaling’

The Act will regulate retailing and wholesaling businesses, meaning businesses engaged in making, retailing selling or wholesaling goods mainly for personal use which are used or consumed in a household or are for daily use. “Retailing” means selling goods in small amount to consumers. “Wholesaling” means selling goods in large quantities to buyers for resale to consumers or for providing further services.
Excluded business activities

The Act does not apply to the sale of the following goods: 

· pharmaceuticals 

· fuel oil

· books and newspapers 

· gifts, souvenirs, and memorabilia in tourist areas

· jewellery and ornaments 

· ready-to-eat food for immediate consumption 

· local and community products, and 

· other goods, as specified by decree 
or to retailing or wholesaling by any central, provincial or local authority, or other government agencies, as provided for in regulations.
Regulatory Committee

The Act establishes a 17 member regulatory committee to advise the Minister on the drafting of regulations and to report or make proposals to the Minister. Committee members are drawn from government departments and trade and consumer organisations. 

Licensing authority 

The licensing authority to issue licenses under the Act is the Director-General of the Internal Trade Department for Bangkok Metropolis, and the governor in other provinces.

Which businesses will be regulated?

The Act empowers the Minister to issue regulations whereby any of the following retailing or wholesaling businesses would require a license before commencing operations: 

(1) 
Businesses with a business area of at least 1,000 square metres – this means the combined area on all floors of a building and areas outside the building used for sales activities, rented space and warehouse facilities in the same area or connected to the area, and used for sales activities;

(2)   Businesses with a combined income or estimated combined sales of all branches in the previous fiscal year, or estimated earnings in the first year of business of one billion Baht or more, or such other amount as specified in regulations;

(3)    Businesses which have received consent from retail and wholesale operators under (1) and (2) to use their intellectual property rights, or other rights, to operate a business for a specified period or at a specified location, and the business operation is in accordance with the business development plan of the party who gave the consent and/or where the business is required to pay a royalty fee to the party who gave consent for operation.

Regulations can also be issued to:

· classify the types of retailing or wholesaling subject to regulation, and requirements applicable to each, and

· Prescribe criteria for business location, operating hours and facilities for consumers, taking into account the nature of the retailing or wholesaling, culture, traditions and the social conditions of a locality. 
Other provisions regarding licenses

Licenses for additional branches of the same type of business at other locations, must also be obtained. In general, a retailer or wholesaler who is operating in the business location of licensed retailer or wholesaler, does not need a license.    

There are special provisions regarding transfer of licenses, in the case of death, bankruptcy or liquidation or where a company or juristic partnership ceases to be registered as such. Licenses must be displayed at every business location.

If a license application, branch establishment licence or license transfer is refused there is a right of appeal to the Administrative Court, exercisable within 90 days after receiving notification of refusal.

Discontinuance of operations must also be formally notified to the licensing authority within 15 days. 

Existing business operators that have to apply for licenses must do so within 60 days of the regulation coming into effect. The business may continue to operate until the application has been considered. 

Punishment

The Act imposes fines and imprisonment for breaches of various sections of the Act. These are summarised in the table below:

	Offence
	Punishment

	Failure to comply with a summons, refusal to give a statement of facts, or provide documents or evidence
	Imprisonment up to 3 months or fine not exceeding 5,000 Baht, or both.



	Obstructing an official under the Act
	Imprisonment up to one year or fine not exceeding 20,000 Baht, or both.

	Failure to comply with a warning notice under the Act
	Fine not exceeding 30,000 Baht.



	Failure to provide facilities to an official

	Imprisonment up to one month or fine not exceeding 10,000 Baht, or both.

	Operating a retail or wholesale business without a licence or establishing a branch without a licence 
	Imprisonment not exceeding one year or fine not exceeding 1 million baht, or both, and a daily fine not exceeding 200,000 Baht throughout the period of violation.

	Breach or failure to comply with Ministerial Regulations under Sec 21
	Fine not exceeding 100,000 Baht and a daily fine not exceeding 10,000 Baht throughout the period of violation.

	Failure to notify discontinuance of business or a branch
	Fine not exceeding 20,000 Baht.




Note also that where an offender is a juristic person, the director, manager, managing partner or anyone responsible for undertaking such work is subject to the same penalties, unless the offender can prove that the offence was committed without his knowledge or consent, or he has already taken reasonable steps to prevent the offence.
Comments

This Act has to be read together with changes that are proposed to be made to retailing and wholesaling activities under the Foreign Business Act. Broadly speaking, these changes intend that foreigners may have majority ownership of such businesses only with a license, and the previous right to have majority ownership where substantial investment is made, is abolished. 

The scope of this Act is potentially very wide ranging indeed, and will apply to both small and large, Thai owned or foreign owned retailers and wholesalers. Many categories of retailers and wholesalers may be obligated to obtain licenses to engage in their activities. But note that this an enabling Act, we shall have to wait for regulations to be issued concerning the particular activities that are to be subject to licensing, and the ways in which they will be regulated. 

The definition of a “retailing and wholesaling business” is very general and includes making as well as selling and retailing of goods. 

Note the scope of retailing that may be subject to licensing is based on three criteria: (a) businesses with a sales area exceeding 1,000 square metres; (b) businesses with past or estimated sales of one billion Baht from all branches; or (c) businesses that have received consent from an operator under (a) or (b) to use intellectual property or other rights at a specified location or for a specified period - this would catch e.g.  individual convenience shop franchisees. 

The categories of goods the retailing of which is not regulated, is interesting. This includes: the sale of fuel (e.g. in petrol stations), pharmaceuticals (but not associated products such as toiletries, cosmetics or personal care products, etc), book and newspapers (but not stationery, CDS or DVDs); and ready to eat food (thus fast food restaurant chains would not be regulated). Store–in–store retailers would not need a license, provided they operate within the location of a licensed retailer. 

With regard to punishment for breach, the fine/imprisonment and daily fine of 200,000 Baht for operating a business or a branch without a license is substantial, and the personal liability of the directors and those in charge of the business should be considered very carefully.
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