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Background: On 23rd February 2008, a lengthy amendment to the Securities and Exchange Act (1992) was approved. In this article, we discuss changes with regard to corporate governance in listed companies, the new obligation to appoint a company secretary, and changes to the takeover and tender offer rules. Other changes relating to such matters as: internal SEC procedure, the Thailand Securities Depositary, the clearing house and the regulation of securities companies, are not discussed. 

Capital Market Supervisory Board: A new Capital Market Supervisory Board is set up to exercise certain powers formerly exercised by the SEC, including the issue of regulations concerning: securities businesses, the issue and offering of securities, the securities depository centre, the clearing house, the securities registrar, and the acquisition of securities for takeovers. 

Offering of securities: No company may offer for sale newly issued shares, debentures, bills, or warrants for shares or debentures, and other securities as specified by the SEC, unless such offering: 

(1) is an offering of treasury bills, government bonds, Bank of Thailand bonds, bonds guaranteed by the Ministry of Finance, or other securities as specified in regulations; 

(2)  has been approved by the SEC and complies with the SEC Act; or 

(3) is an offer for sale of newly issued securities by a public company, made entirely to its shareholders in proportion to their existing shareholdings, and in consideration of full payment for value offered. 
Higher standards of corporate governance: Public companies will in general be subject to higher standards of corporate governance. The Act revises the definitions of key terms associated with corporate governance:

Subsidiary means: 

(1) a private company or a public company over which the company has control; 

(2) a private company or a public company over which a subsidiary under (1) has control; 

(3) a private company or a public company under a chain of control beginning with that under control of a subsidiary under (2). 

A related person means a person with any of the following relationships: 

(1) a person who has control over the company, and in the case of a juristic person, includes its board of directors; 
(2) the spouse, minor child or adopted minor child of a director, an executive or a person under (1); 

(3) a juristic person over which a person under (1) or (2) has control; 

(4) any other person, as specified in regulations. 
Where any person acts knowingly, or agrees that if the company enters into a transaction which provides financial benefits for such person, and a director, executive or a person under (1) or (2) will also gain financial benefit, the said person will be deemed to be a related person for that transaction. 

Control means: 

(1) holding shares carrying at least 50% of the total voting rights of a juristic person; 

(2) having control of a majority of the voting rights in the shareholders' meeting, whether directly or indirectly; 

(3) having control over the appointment or removal of at least half the directors. 

Qualifications of directors of public companies: A director must have qualifications and not have prohibited characteristics, as specified in the Public Companies Act. He may not have characteristics indicating a lack of appropriateness in respect of trustworthiness in managing a business whose shares are held by the public.  
Removal of directors: In addition to the grounds for removal from directorship specified in the Public Companies Act, a director may be removed, if he possesses any characteristics indicating a lack of appropriateness in respect of trustworthiness in managing a business whose shares are held by the public. 

Directors’ actions bind the company: All business undertaken by the board, a director, or a person appointed by the board, is valid and binding on the company, notwithstanding that it is later found there are defects in the qualifications or characteristics of the directors, or lack of appropriateness. 

Who is an executive?: An executive means a manager, or a person responsible for the management of a company, whether de facto or as authorized by the board. An executive must have qualifications, and not have prohibited characteristics indicating a lack of appropriateness in respect of trustworthiness in managing a business whose shares are held by the public. An executive who lacks qualifications or has prohibited characteristics will be removed from his position.  
Duties of directors and executives: Directors and executives must perform their duties with responsibility, due care and loyalty, and must comply with the company’s objects, the articles of association, and board or shareholders’ resolutions. A director or executive must act as an ordinary person undertaking like business under similar circumstances. 

Where a director or executive is deemed to meet the required standard of care: Where a director or executive, at the time of considering a matter, can prove that his decision met the following requirements, it will be deemed that he has performed his duties to the required standard: 

(1) the decision was made with an honest belief, and on reasonable grounds that it was in the best interests of the company; 
(2) the decision was made relying on information that was honestly believed to be adequate; and 

(3) the decision was made, without his having any direct or indirect interest in the matter.
Factors to be taken into account: In considering whether a director or executive has performed his duties, the following factors will be taken into account: 

(1) the position held by the person in the company at the time; 

(2) his scope of responsibility, and 

(3) his qualifications, knowledge, capability, and experience and the purpose of his appointment. 

Duties of directors and executives: Directors and executives must: 
(1) act in good faith in the best interests of the company; 

(2) act with proper intentions and; 

(3) not act in significant conflict with the interests of the company. 

Actions that conflict with the interests of the company: The following acts that provide a director, an executive or a related person with any financial benefit, other than that which could be ordinarily obtained, or which causes loss to the company, are presumed to be acts in significant conflict with the interests of the company: 

(1) entering into a transaction between the company or subsidiary, and a director or related person, which does not comply with the rules regarding related party transactions (see below) or Capital Market Supervisory Board requirements (see below) ; 

(2) use of inside information, other than that already disclosed to the public or; 

(3) use of assets or business opportunities of the company in contravention with the rules or general practice, as specified in regulations. 

Rules regarding related party transactions: A director, an executive or related party may enter into any transaction with the company or subsidiary, only with approval from a shareholders' meeting, except for the following transactions; 

(1) a transaction with the same commercial terms that an ordinary person would agree with any unrelated counterparty under similar circumstances, on the basis of commercial negotiation and without any dependent interest resulting from the status of the director, executive or related person. The commercial terms must have been approved by the board or comply with principles approved by the board; 

(2) a loan made for the welfare of employees; 

(3) a transaction in which the counterparty to the company, or both parties, are; 
· subsidiaries owned at least 90% by the company, or 
· subsidiaries whose shares are held by directors, executives or related persons or where such a person has a direct or indirect interest, owning less than the shareholding limit specified in regulations; 
(4) a transaction in a particular category, or with a value not exceeding that specified in regulations.  

Regulations may also prescribe that specified transactions must be approved by the board. 

The requirements above will apply, and the provisions of the Public Companies Act regarding directors entering into transactions with the company, will not apply to transactions between a director and the company or a subsidiary. 
Regulations may be issued regarding related party transactions: Where it is reasonable, considering the significant consequences of a transaction to the company, or the relationship between the transaction and the ordinary business of the company, regulations may be issued regarding the following matters, regarding transactions between the company or a subsidiary, and a director, executive or related person: 

(1) the disclosure of information in relation to entering into such transaction to general investors, or in a notice calling a meeting of the board or shareholders; 

(2) the votes required at a shareholders' meeting to approve entering into the transaction; 

(3) rules governing shareholders' meetings, including the arrangement of ballot papers, arrangement of an inspector for the meeting or consideration of the special interests of shareholders not permitted to vote. 

Reporting on interests held by directors: Directors and executives must file a report with the company on their interest, or a related person's interest, in the management of the company or a subsidiary, as prescribed in regulations. 

Public companies to appoint a company secretary: The board of directors of a public company must now appoint a company secretary, to be responsible for the following matters: 

(1) preparing and keeping the register of directors; notices and minutes of directors and shareholders meetings, and the annual report;

(2) maintaining the list of interests disclosed by directors or executives; and

(3) doing any other things, as specified in regulations. 

Where the company secretary resigns or cannot perform his duties, the board must appoint a new company secretary within 90 days. In the interim, any director may be appointed to perform the secretary’s duties. The company chairman must notify the SEC of the name of the company secretary within 14 days of appointment, and advise the place where documents under (1) and (2) are kept. 

Company secretary to submit report: The company secretary must submit a copy of the report on interests disclosed to the Chairman, and the Chairman of the Audit Committee, within seven business days from the date when the company receives the report. 

Taking action against directors: In addition to any action taken against directors under the Public Companies Act for breach of duty or for operating a competing business, where a director breaches his duties, enabling a director, executive or related person to obtain undue benefit, the company may bring an action against the director for disgorgement of such benefits. 

Where a shareholder(s) holding shares carrying not less than 5% of total voting rights, issues a written notice directing the company to bring an action under the previous paragraph, and the company fails to take such action within one month from the notice, the shareholder(s) may bring an action for disgorgement of benefits on behalf of the company. In such a case, if the court holds that the action was brought in good faith, it may order the company to compensate the said shareholder(s) for costs.

These provisions also apply where executives are guilty of breach of duty or fail to disgorge profits obtained. 

Liability of directors and executives for false statements or concealing facts: Directors and executives are jointly liable for losses arising from disclosures to the shareholders or the public which contain false statements or conceal material facts which should have been stated in the following cases, unless the directors or executives can prove that they could not have been aware of the lack of truthfulness of the information or the lack of information which should have been given: 

(1) providing information in order to seek a shareholders' resolution; 

(2) financial statements and reports concerning the company’s financial condition and business operations, or other reports required to be disclosed under the SEC Act; 

(3) an opinion on the business, where a person makes a general tender offer to purchase shares; 

(4) providing information or other reports in relation to the business prepared by the company, for the purpose of disclosure to shareholders or the public, as specified in regulations. 

Any action must be issued within two years from the date when an injured person knew of the disclosure of the false statement or concealment of facts, or five years from the date when such act was committed. 

Company must have a system for safekeeping of documents: A company must arrange a system for safekeeping of documents and evidence in relation to disclosure of information under the paragraph above, and monitor the safekeeping of such documents or evidence for its accuracy and completion, and availability for inspection, for a period of not less than five years from the date of producing the documents or information. This includes safekeeping by computer or other systems which allows it to be retrieved without any change of the information. 

Where ratification of acts done is not permitted: A director or executive who acts or fails to act in bad faith or with gross negligence causing loss to the company, or who causes the company to lose benefits that should have been obtained, is not allowed to obtain approval or ratification from a shareholders’ or board of directors’ meeting to release him from his liabilities. An act or omission includes the following cases: 

(1) requesting a shareholders’ or board resolution by presenting a false statement or concealing material facts that should have been notified; 

(2) misappropriation of the company’s assets or benefits; 

(3) exploiting the company’s assets for benefit. 
Duties of directors and executives also apply to other persons: The general duty of care of directors and executives and the scope of that duty also apply to: interim managers, planners, plan administrators and interim plan administrators, in cases of debt restructuring. Where such person is a juristic person, it includes relevant directors and executives. The duties also apply to liquidators.  
Duties of directors and executives of subsidiaries: The general duty of care of directors and executives of a company and the scope of that duty, will also apply to directors and executives of subsidiaries. These duties will also apply to interim managers, planners, plan administrators and interim plan administrators, in cases of debt restructuring of subsidiaries. Where such person is a juristic person, it includes relevant directors and executives. The duties also apply to liquidators of subsidiaries. 
Duties of company secretary: A company secretary must perform his duties with care and responsibility, in good faith and must comply with the law, the company’s objects, the articles of association and board and shareholders resolutions. The secretary is also subject to the same general duty of care and the standard of duty expected from a director or executive (see above).

Duties of auditors of public companies or securities companies: If the auditor of a securities company, or a company, discovers any suspicious circumstances that the director, manager or any person responsible for operations has committed certain offences under the SEC Act, the auditor must notify the facts relating to such circumstance to the Audit Committee of the securities company or the company, so that they can continue inspection without delay and the Audit Committee shall report the result of preliminary inspection to the SEC and the auditor within 30 days. 

Where the Audit Committee fails to act as required, the auditor must report the matter to the SEC. 

Suspicious circumstances that should be notified and the procedures for obtaining facts relating to such circumstances, shall be as defined with regulations.

Shareholders’ entitlement to vote: At a shareholders' meeting, a shareholder may vote, if his name is recorded in the shareholders' register as at the date determined by the board. The amount of shares which each shareholder has the right to vote shall be in accordance with the shareholders' register as at the same date. Such shareholder’s rights shall not be affected, even though the information in the shareholders' register at the date of the shareholders' meeting has changed. 
The date determined by the board of directors shall not be more than two months prior to the date of the shareholders' meeting, but not prior to the date which the directors approved to call for the meeting. When the board determines the date when the recorded shareholders may attend the meeting, that date cannot be altered. 

Information to be contained in notices for shareholders meetings: Regulations may specify the type or details of information that the board must notify to shareholders in the notice of meeting, and the period for delivery of the notice to shareholders. 

Shareholders right to submit proposals for inclusion in the agenda: A shareholder(s) who holds not less than 5% of the total voting rights, may submit a written proposal requesting the board to include items in the agenda for a shareholders' meeting. The proposal must indicate whether it is a matter proposed for information, approval or consideration, and include details of the matter for consideration, as specified in regulations. The board shall include the matter proposed by the shareholders in the agenda of the shareholders' meeting. 
In the following cases, the board may refuse to include the proposal in the agenda: 

(1) the proposal does not comply with the requirements of the paragraph above; 

(2) the proposal applies to ordinary business operations, and the facts given by the shareholders do not indicate reasonable grounds to suspect irregularity in such matters; 

(3) the proposal is beyond the company's powers to produce the proposed result; 

(4) the proposal was previously submitted to a shareholders' meeting within the previous 12 months, and received supporting votes of less than 10% of the total voting rights, unless facts relevant to the matter have significantly changed from the previous shareholders' meeting; 

(5) other cases, as specified in regulations. 

In cases where the board of directors refuses to include the matter proposed by the shareholders in the agenda, this shall be notified as a matter of information in that shareholders' meeting and there shall be specified the reasons for such refusal. 

Where the shareholders resolve, by a majority vote of the total shareholders present and having the right to vote, to include the matter proposed by the shareholder in the agenda, the board shall include such matter in the agenda at the next shareholders' meeting.
Transactions that must be approved by shareholders: The following transactions must be approved by a shareholders' meeting, if significant to the company, as specified in regulations:

(1) acquisition or disposal of assets, whether the asset is owned by the company or a subsidiary; 

(2) transfer or abandoning a right, interest or claim against a person who has caused loss to the company, whether the right, interest or claim is related to an asset of the company or a subsidiary; 

(3) entering into, amending or terminating a lease or hire-purchase of the business or an asset, in whole or in part, whether the business or asset is operated by the company or a subsidiary; 

(4) appointing others to manage the business, in whole or in part, whether the business is operated by the company or a subsidiary; 

(5) merger with another entity, which is likely to affect the management structure of the company; 

(6) lending money, providing credit facilities, guarantees, engaging in juristic acts that bind the company to increase its cost of capital where a third party lacks liquidity or is unable to perform its obligations, or giving financial assistance to others by any other means, not in the ordinary course of business, whether the act is done by the company or a subsidiary; 

(7) other actions, as specified in regulations. 

Regulations may impose additional rules governing: disclosure of information to investors concerning the operation of the company, or information in a written notice calling a board or shareholders meeting, or the amount of votes required for approval of the said transactions. 

Non compliance with rules regarding meeting notices and voting: If in a shareholders' meeting, there is contravention of the rules regarding the sending of notices for meetings or voting, a shareholder(s) holding not less than 5% of the total voting rights may apply to the court to order cancellation of a resolution passed at such meeting. The provisions of the Public Companies Act concerning applications to the court to order cancellation of a resolution shall apply mutatis mutandis. 
Solicitation to appoint proxies: Any solicitation, inducing or doing any act towards shareholders with a view to enticing them to grant a proxy to a person to do an act, or to attend and vote at a meeting, shall be in accordance with regulations.

Convening a shareholders’ meeting: A company may use more than one room for a shareholders' meeting provided that comments given on one room are communicable in the other room, as specified in regulations.

Changes to the Takeover and Tender Offer rules: The new Act also contains revisions to the Takeover and Tender Offer rules.

Definition of a business: For the purpose of a company takeover, business means a company whose securities are listed on the SEC, or traded in an over the counter centre, or a public company having characteristics as specified in regulations.

Share transactions that trigger the tender offer rules: Where a person, acting alone or with others, acquires or disposes of the securities of a business and increases or decreases the securities held by him or others in such business to a number which in aggregate reaches any multiple of 5% of the total voting rights of the business, whether or not the transfer has been registered, and regardless of the amount of increase or decrease, such person shall report the acquisition or disposal to the SEC on each occasion. The calculation of voting rights and the contents of the report shall be in accordance with regulations.

The holding of securities above includes having a right to purchase or to have delivered any securities issued by the business, resulting from the holding of securities issued by other businesses, or from entering into an agreement with others, as specified in regulations.

Acquisition of voting rights that trigger the tender offer rules: Where a person, either alone or with others, offers to purchase, or does any other act which results or will result in him or others acquiring or holding up to 25% or more of the total voting rights of the business, this is deemed an acquisition of securities for takeover purposes, except for acquisitions by inheritance. Regulations may be issued regarding such takeovers, and such persons may be required to make a tender offer for the purchase of securities. 

Where regulations require a tender offer to be made, this must be filed with the SEC and shall become effective after the lapse of the period specified in regulations.

Preparation of an opinion after receipt of a tender offer: On receipt of a tender offer to purchase securities, a company must prepare an opinion in the form specified by the SEC, submit it to the SEC office, and deliver a copy to every shareholder, in accordance with regulations.

Rights of shareholders after tender offer made: A company may act or not act in a way that may affect the tender offer, only with the approval of a shareholders’ meeting, as specified in regulations. An act or failure to act in violation of this obligation does not bind the company. The directors will be liable for losses of third parties who act in good faith and pay consideration. 

New definition of related parties for the purposes of the takeover and tender offer rules: Securities held by the following, will be regarded as securities held by a person subject to the tender offer rules: 

(1) the spouse or minor children of a person; 

(2) a natural person who owns shares in such a person, carrying more than 30% of the total voting rights, including the voting rights of the shareholder's spouse and minor children; 

(3) a juristic person who owns shares in such a person that carry more than 30% of the total voting rights; 

(4) a shareholder in a juristic person under (3), where the shareholders in all levels of upward shareholding beginning from the shareholder in the juristic person under (3), provided that the shareholding in each level exceeds 30% of the total voting rights of the juristic person in the immediately lower level. Where the shareholder in any level is a natural person, the voting rights of the shareholder's spouse and minor children shall be included; 

(5) a juristic person, in which a person subject to the takeover rules, or persons under (1), (2) or (3) above, collectively hold shares carrying 30% of the total voting rights; 

(6) a juristic person in which a juristic person under (5) holds shares, and its shareholders in all levels of downward shareholding, beginning from the shareholder in a juristic person under (5), provided that the shareholding in each level exceeds 30% of the total voting rights of the juristic person in the immediately lower level; 

(7) an ordinary partnership, in which a person subject to the takeover rules, or a person under (1), (2), (3), (4), (5), or (6) above, or a limited partnership under (8) is a partner; 
(8) a limited partnership in which a person subject to the takeover rules, or a person under (1), (2), (3), (4), (5), (6) or an ordinary partnership under (7) is an unlimited liability partner; and 

(9) a juristic person, over which a person subject to the takeover rules has power of management in respect of investment in securities. 
Enforcement: The Act includes sections imposing fines and imprisonment for breach of the new duties that are created. The persons liable for such fines include the directors, or in some cases, the manager or ‘person in control’ of a company. 

Comment: These changes represent a very positive initiative by the securities regulator to impose high standards of good governance on the directors and executives of public companies and their subsidiaries. The scope and nature of these duties should be studied carefully. It is also noteworthy that such duties also extend to planners and others involved in debt restructuring of public companies and their subsidiaries, and also to liquidators of public companies and their subsidiaries. The changes to the takeover and tender offer rules, based on changes in share ownership or control of voting rights, and the lengthy re-definition of associated persons for these purposes, should also be studied carefully. 

©       Stephen Frost, Bangkok International Associates 2008

__________________________

Bangkok International Associates is a general corporate and commercial law firm. For further information, please contact Stephen Frost by email at sfrost@bia.co.th or telephone (66) 2 231 6201 or 6455.

……………………………………………………………………………..

PAGE  
1

