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Taxation affects many ordinary transactions of a company, to a greater or lesser degree. When companies are facing an economic downturn, it may be considering other transactions, and it is all the more important to analyse the tax aspects of any particular transaction, and to structure it accordingly. In this article, we discuss the tax implications and difficulties that may arise from particular transactions that may be contemplated during an economic downturn.   

Writing off bad debts: In order to write off a bad debt, a company must fulfill certain conditions to ensure that tax will not be charged on a debt that is forgiven or written off. If a debt exceeds THB 500,000, in order to write it off for tax purposes, the Revenue Department will expect rigorous action to be taken against the debtor, before the creditor can write off the debt for tax purposes. Civil proceedings will have to be issued against the debtor, and if he has no assets to pay the debt, a petition for bankruptcy must be filed against him and the debt composition approved by the court, or the debtor is made bankrupt.     

Release of debt: Some creditors believe a partial release of debt is allowed, for tax purposes. However, a release of debt may not be a good choice tax-wise. This is because a creditor who allows its debtor to be released wholly or partly from a debt owed to it, cannot deduct the amount of debt released as expenditure against corporate income tax, because such a release of debt does not comply with the requirements for writing off bad debts described above. And note that on the debtor’s side, the debtor must include the amount of debt released as part of its income for tax purposes.   
Debt restructuring: Release of debt in debt restructuring proceedings may also be considered. In the past, a release of debt in debt restructuring cases was permitted to be tax free during the period from 1 January 2005 to 31 December 2006, provided that it complied with conditions for debt restructuring of financial institutions set out in a Bank of Thailand regulation. In 2009, the government announced that tax concessions would again be made for debt restructuring cases, but the details of the provisions have not been published yet. 
Loss from investment in shares: A loss from investment in the shares of another company can be deducted as expenditure only upon dissolution of the company in which the investment was made, or actual sale of the shares, but not on a loss in value of the shares or reduction of paid-up capital of the company in which the investment was made.

This method of deduction against expenditure is different from the general method of writing off bad debts described above.  
If the shares purchased or acquired are treated as inventory, the price or value of the inventory for tax purposes as at the end of the accounting period will be deemed to be the lower of the acquisition cost or market price. If the market price of the shares is lower than the acquisition cost, the market price will be used as the value of the shares as at the end of the accounting period, and carried forward as the opening value of the shares for the next accounting period. The difference between acquisition cost and the market price will not be deductible.          
Reduction of capital:  A company may have income arising from capital reduction by another company in which the first company owns shares. If the first company has received any return of investment because of a capital reduction, the company is taxed on the returned investment amount, not exceeding the retained profit and reserves of the company making the capital reduction. This is because in calculating this kind of income, the retained profit and reserves of the company making the capital reduction is the tax base. It is preferable for the shareholders to force a company intending to reduce its capital, to make a distribution of retained profit in the form of dividends to shareholders before actual capital reduction, because there will be less or no profit left in the company, and then there will be no tax or a lower tax base for calculation of taxable income arising from capital reduction.  

Assignment or transfer of loan: Under a loan agreement, it may be possible to assign, transfer or novate loan liability or obligations. For income tax purposes, the difference between the net purchase price paid or consideration given, in exchange for an unpaid and outstanding debt, and the amount of the outstanding debt itself, is treated as income received. There is a private tax ruling on this issue, in which it was held that the restructuring of a credit facility by compounding accrued and outstanding interest into principal, caused the lender to be deemed to have received the interest already and to face tax accordingly.
Merger of companies:  A merger here means a transfer of the entire business or assets from the transferor or seller to a transferee or buyer. A partial transfer of business or assets may also be made to the transferee. There are tax privileges for mergers under which the entire business or all assets are transferred, namely exemption from VAT, income tax, specific business tax and stamp duty. 

For tax purposes, the value of all assets of the transferor on the date of an entire business transfer will be appraised, using market value at that time. Any gain or loss from the sale will not be used in calculation of corporate income tax. As to the transferee, it must record and depreciate the assets transferred at book value and with the same rate of depreciation and other conditions as that of the transferor immediately before transfer. Any taxable losses of the transferor are not transferred to the transferee so are not deductible as expenditure for the transferee’s corporate income tax calculation. 

The tax implications are different for the transferor and the transferee, and their shareholders. In general, the tax implications to be considered for each party are:

· Transferor: tax implications arising from the liquidation process;

· Transferee: tax implications with respect to the value of assets received, as above, and goodwill (if any); and

· Shareholders: income in the form of dividends or share of profits which may be distributed to shareholders upon liquidation of the transferor, including any benefit that may be received by shareholders of the transferor upon the merger or entire business transfer, that is greater than the original acquisition cost of the shares subscribed to/purchased by these shareholders.  
Liquidation of a company: Liquidation of a company also gives rise to tax issues. For tax purposes, there are two main issues to be aware of:

1) submission of tax returns and documents within the time limit specified; and 

2) a company still has liability to submit relevant tax returns, until completion of the liquidation process. 

A company in liquidation is liable for VAT on the value of all movable property on the date of dissolution.  The company may desire to plan for distribution of its goods and some of its moveable property before commencing liquidation. But the critical points are the market price and appraisal for value of its goods to be distributed and inventory. The ascertaining of the market price and appraisal value will involve many documents, research and factors.    
Conclusion: In an economic downturn, a company may be considering many of the transactions described above. But the tax consequences of the transaction should be considered very carefully before the company decides to proceed.  
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