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Background: Royalties for the use of intellectual property rights, and their tax treatment are increasingly important in modern commerce. Royalties in this context, means consideration or remuneration giving entitlement in, title to, or the right to use intellectual property. A royalty for tax purposes includes remuneration for providing or transferring know-how or the use of scientific or industrial equipment, as well as the use of copyright, a trademark or trade name. Under Thai tax law, the tax regime that applies to royalties is not particularly flexible. This means that there is limited scope for tax planning.
Royalty tax planning: overview: The matters to be taken into account in royalty tax planning are: 
1. whether the royalty income is treated as being derived from a domestic transaction or a cross-border transaction;
2. whether the income recipient is an individual or a company;
3. for cross-border royalties, whether the facts of the transaction generating royalties fully comply with the conditions specified under the relevant double tax treaty between the countries concerned, so as to be treated as “royalties” under the treaty.

The tax interpretation and implications for royalties derived from cross-border transactions are more complicated than for domestic transactions, because of the different provisions contained in different double tax treaties. 
Cross-border royalty income: Specific information can be treated as know-how, if it involves confidential information or experience from commerce, business, science or industry. Remuneration given for know-how is treated as royalty income. In essence, there are two criteria for determining whether or not the income in question is a royalty: 
1. whether or not there is transfer of information or experience involving commerce, business, science or industry, and if there is no such transfer, then the income arising is not a royalty;
2. whether or not the information or experience is confidential; if not, then the income arising is not a royalty. 

In determining whether the information or experience transferred or granted to others is confidential or not, the primary and most important indication is shown in the written agreement for the transaction. Income which is not treated as a royalty under the relevant tax treaty may be treated as “business profits” instead. The tax consequences and implications if it is treated as business profits are materially different from royalties. Generally, the right to tax business profits by the source country, will depend on whether or not the taxpayer has a permanent establishment in that source country, if not, then the source country will have no right to tax such business profits.  
Definition of a royalty: The principle definition of  a royalty in tax treaties is any payment as remuneration or consideration for use or the right to use, any copyright of literary, artistic or scientific work, any patent, trademark, design or model, plan, secret formula or process, including information relating to commercial, scientific and industrial experience. 
Treatment under double tax treaties: The double taxation treaty between Thailand and the United Kingdom allows each country the right to tax royalty income. However, there is a maximum tax rate which can be imposed by the source country. If the royalty income is derived in or from Thailand, then Thailand is the source country. There are two different ceilings for the tax rate which the source country can impose on royalty income: 
1. 5% of the gross payment for use or the right to use any copyright of literary, artistic or scientific work; and 
2. 15% of the gross payment for use, or the right to use, any patent, trademark, design or model, plan, secret formula or process, including information relating to commercial, scientific and industrial experience. 

Under other tax treaties, a payment for the lease or use of industrial, commercial or scientific equipment, e.g., a lease of aircraft, is treated as royalty income. 

Other tax issues: There are two royalty tax issues that are not considered in detail, these are:
1. different interpretations of “the provision or transfer of information relating to commercial, scientific and industrial experience, including know-how”; and 
2. the treatment of technical services: this is because the facts relating to such matters and the intention of the parties to an agreement for rendering technical services, may be different.

The two tax issues above are considered mainly from the provisions of the relevant agreement and thus the exact wording of the agreement will have to be considered in every case. 

Tax issues in omnibus contracts: A fee or consideration paid or given for the use of computer software is treated as royalty income. It is harder for tax planning if there is a single contract dealing with all matters, e.g., combining computer software installation, maintenance, consulting and training under one agreement. A purchase and sale of hardware, together with computer software which is already installed into that hardware, may need another consideration in relation to separation of the fee or consideration paid for the software from, or aggregation into, the price paid for the hardware. Such separation or aggregation of a fee will have different tax implications. In our opinion, if the fee for software is already included in the purchase price of the hardware as an aggregate purchase price for the whole, then the total amount will be treated as income from the sale of goods, not as a royalty. 
Tax loss problems: Another interesting tax consequence for cross – border transactions, is that if the payer has deducted or withheld withholding tax under the relevant tax treaty and the Revenue Code from the payment made to a foreign corporate recipient, and submitted the amount withheld to the Revenue Department already, even though the foreign recipient has no tax liability to the tax authority of its country of residence, the foreign recipient has no right to apply for a tax refund of the amount withheld and submitted to the Thai tax authority. The issue whether or not the amount withheld is a tax credit is a separate issue. A grossing-up provision in the agreement constituting the royalty or other income subject to withholding may be helpful for the income recipient, who will then not actually pay the tax, which will be borne by the payor. 
Finally, tax planning for royalty income must take into account not only the Revenue Code and relevant tax treaties, but also the Copyright Act and other laws applicable to intellectual property. 
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