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Background: The Telecommunications Act (2001) set out detailed requirements concerning foreign shareholdings and foreign directors in telecommunications businesses. The ownership requirements were varied in January 2006 by a regulation issued by the National Telecommunications Commission, the telecoms regulator. In 2007, a draft regulation was issued dealing with the appointment of nominee shareholders by foreigners and related issues, but was not passed. In July 2010, a further draft regulation was issued concerning foreign dominance in telecoms businesses. In this article, we discuss these matters, in the light of the government’s intention to issue licenses to provide 3G services in Thailand. 

The Telecommunications Act (2001): The Telecommunications Act (2001) imposes a duty to obtain a license on telecom business operators, defines three types of activity that are subject to the licensing requirements, and imposes restrictions on foreign ownership of category 2 and 3 license holders. 
· Duty to obtain a license: The Act provides that a person who wishes to operate a telecommunications business must apply for a license to the NTC, and submit an investment plan and plan for telecoms services. The NTC may impose conditions requiring services to be supplied in remote areas or to disadvantaged or special groups, or other conditions. 

· Types of license: The Act specifies that application may be made for three types of license: 

 

1. to an operator without its own network; 

2. to an operator with or without its own network, who supplies services to a section or sections of the public; 

3. to an operator with a network, who supplies services to the public as a whole. 

 

· License applicants: The Act sets out general qualifications for license applicants. In addition, applicants for a category 2 or 3 license must comply with the following requirements:

 
1. May not be a foreigner, as defined in the Foreign Business Act (broadly speaking, this means it must not be a foreign individual or company, or a Thai company that is majority owned by foreigners). 

2. Thai nationals must own at least 75% of the capital of the applicant company (in January 2006, immediately prior to the Shin Corp share sale, this was reduced to 51%). 

3. Three quarters of the applicant's directors must be Thai nationals, and 

4. The authorised director(s) who have power to bind the company, must be Thai nationals. 

 

Draft regulation issued in 2006: In April 2006, in the aftermath of the sale of the Shin telecommunications group to (allegedly) companies associated with Temasek of Singapore, the NTC issued a draft regulation containing provisions designed to deter the use of Thai nominee shareholders by foreign companies. The draft regulation only applied to category 1 and 2 licenses. The draft prohibited or restricted many activities, including the use of nominees to hold shares, the holding of voting rights exceeding the number of shares held, the power to appoint senior executives, the right to have signatory power to bind the company, and other matters. Reporting requirements were imposed to require reporting of prohibited acts. The NTC was given authority to prepare a Watch List of companies suspected of breaking the regulation. Companies on the Watch List were made subject to further reporting obligations. The NTC was given power to investigate companies and to issue regulatory orders and ultimately, to revoke licenses held.  This regulation was not passed when the military government ceased to hold office in December 2007.

 
Draft regulation issued in 2010: In July 2010, the NTC issued a further draft regulation, dealing with foreign dominance in telecoms businesses. The relevant provisions of the draft are as follows:   

· “Foreign dominance" means a foreigner has direct or indirect power or influence on decisions on policy, administration, supervision or management which is important to the administration or operation of telecommunications business exceeding its actual rights permitted based on share ownership as provide by the law, including acts or conduct considered as, or impliedly to be considered as, foreign dominance, or acts or conduct impliedly or likely to be considered as foreign dominance, in accordance with provisions stipulated in this or other regulations; 
· An applicant for a type two license or type three license must submit a report describing the prescription of prohibited acts which are deemed as foreign dominance, in accordance with the regulation, and must ensure that such prohibited acts do not take place.

· The acts or conduct that are considered to be foreign dominance and which must be prohibited, are as follows (the “5.1 restrictions”):
(a) a foreigner holds shares exceeding that allowed by law, including the holding of shares by an agent or representative or by a nominee;

(b) a foreign shareholder, representative or agent has greater voting rights at shareholders' meetings that exceed its shares owned, due to holding preferred shares of any type e.g. golden shares, or due to a shareholder's agreement which limits or reduces the rights of Thai shareholders; 
(c) a foreign shareholder, representative, or agent has power to appoint a person to any administrative position which is important to decisions on the policies or operations of the company; such as the chairman, managing director, manager, director, head of procurement department, or head of finance department etc; 
(d) a foreign shareholder, representative, or agent has power to decide, approve or veto the policy of a licensee concerning investment and administration; 
(e) a foreign shareholder, representative, or agent has power to sign documents to bind the company concerning any important activity or transaction; 
(f) a foreign shareholder, representative, or agent has power to select, employ or prescribe important positions in a licensee, such as the chairman, managing director, manager, director, head of procurement department, or head of finance department, etc;  
(g) the employment or appointment of a foreigner who has a relationship with a foreign shareholder, representative or agent, in important positions which may affect the juristic person's policy and operations, such as chairman, managing director, manager, director, head of procurement department, or head of finance department etc; 
(h) other acts or conduct which are deemed to indicate being an agent of a foreign shareholder. 
· Acts or conduct impliedly or likely to be considered as foreign dominance include(the “5.2 Acts”):

(a) having a legal relationship with sources of funds and loans from a foreign shareholder or subsidiary, such as a loan guarantee, lending money with an interest rate less than market rate, business risk insurance or credit provision;

(b) entering into a intellectual property agreement, franchise agreement, or agreement giving exclusive rights to a foreign juristic person or subsidiary which is a shareholder, which may cause a transfer of expenses or benefits to the above persons; 
(c) entering into a procurement agreement or management agreement with a foreign shareholder or subsidiary or employee or officer of a foreign shareholder or subsidiary, such as an international outsourcing agreement; 
(d) providing special and different treatment between foreign shareholders or subsidiaries and Thai shareholders, such as prescribing different shareholders’ or directors’ voting rights; 
(e) allocating and dividing the costs of business operations with a foreign shareholder or subsidiary in a manner indicating that there is a relationship with the above persons, or such actions were made on behalf of the licensee; 
(f) transacting business by means of transfer pricing or with mutual consent in fixing prices with the foreign shareholder or subsidiary; 
(g) any significant acts which can be regarded as an offer of benefit or controlling power, or any other acts which render the same to a foreign shareholder or subsidiary; 
(h) appointing a person having a connection with a foreign shareholder or subsidiary to hold a position in the company; 
(i) receiving benefits or remuneration from a foreign shareholder; 
(j) allowing a foreign shareholder or agent to have controlling power either directly or indirectly over the company where it is already a shareholder. 

Actions or conduct under Clause 5.2 (a) - (j) must confer or implicitly confer benefit to, or indicate a relationship with, a foreign shareholder or subsidiary which is beyond an arm's length relationship that applies to general business operations. The test will be applied at the discretion of the NTC, on a case by case basis. 
· Within one month after the shareholders’ AGM, a type two or type three licensee must submit a report to the NTC describing the prescription of prohibited acts which are deemed to show foreign dominance. The report must confirm that it has not acted in a manner that has committed any prohibited acts and conditions. Where there might be commission of prohibited acts, the licensee must immediately notify the NTC of measures to rectify such circumstances.
· Where the NTC considers that the licensee or applicant is likely to commit prohibited acts, it may order as follows: 
(a) if there is violation of the prohibitions under Clause 5.1 or several prohibitions under Clause 5.2 by the same foreigner or subsidiary, or such violation is committed frequently, it will be placed on a Priority Watch List.

(b)  If there is violation of the prohibitions under Clause 5.2, it will be placed on a Watch List. 
The NTC will make a public announcement of such orders.   
· A person on the Watch List must submit a quarterly performance report together with measures proposed to resolve the situation considered as violation from the date the order is received. It must deliver to the NTC any information relating to measures to resolve the situation. 
· A person on the Priority Watch List must submit a monthly performance report together with measures to resolve the situation considered as violation. It must deliver to the NTC any information relating to measures to resolve the situation. 
· Where a person on the Watch List or Priority Watch List does not conform to these obligations, or where the NTC considers that the situation is particularly serious, the NTC may revoke its telecommunications license.

·  Where a person on the Watch List or Priority Watch List complies to the NTC's satisfaction with measures to resolve such foreign dominance or can prove that the violation is no longer being committed, the NTC may remove it from the list. 
· The NTC Secretary-General must prepare an annual report regarding foreign dominance for consideration by the NTC. Where it is believed or there is a complaint that a person is subject to foreign dominance, the Secretary-General shall make enquiries. 
·  Where it is found that a person is subject to foreign dominance, the NTC has power to use specific measures as prescribed in regulations. 

· Type two or type three licensees who obtained a license prior to the date this regulation comes into effect, must issue a list of prohibited acts of foreign dominance and submit it to the NTC for approval within 30 days from the date this regulation comes into effect. 
· TOT Plc and CAT Telecom Plc must report to the NTC the status of shareholdings of its licensees, concession holders or any party to a concession agreement, confirming that there is no violation of Clauses 5.1 and 5.2, within 30 days from the date the regulation comes into effect. 
· The Secretary-General must prepare a report concerning measures as to whether a business is dominated by a person not having Thai nationality and submit it to the NTC within 30 days from the date this regulation comes into effect. 

It will be noted that the general nature of the regulation is to impose reporting obligations and supervision by the NTC. But note also the power to terminate licenses in case of breach. 
Response of the European Delegation in Thailand: The immediate response to the publication of the draft regulation was that the European Delegation in Thailand wrote to the Thai Prime Minister, complaining that the draft regulation was in breach of Thailand’s obligations to liberalise telecommunications services by virtue of its accession to GATS, the General Agreement on Trade and Services. GATS prohibits discrimination between foreign and domestic investors. MFN and NT status forbids countries from differentiating among their trading partners or between their own and foreign products, services or nationals, thereby ensuring equal competitive opportunities. The government’s response was to deny this, and this matter has not yet been resolved. It may be that a complaint will be issued under GATS, or alternatively, proceedings could be issued against the NTC in the Thai Administrative Court. 

Tendering process for issue of licenses to operate 3G services in Thailand: The arrangements for the sale of licenses to operate 3G telecoms services has been outstanding for some time. In early 2010, the government decided that three licenses would be offered for sale by auction, and if any licenses were not sold, they would be re-offered. All three licenses would be for the 15-mgz bandwidth, and would have a concession period of 15 years. Successful bidders would be expected to reach minimum coverage requirement of 50% of the population within two years, but if they are able to cover 80% of the population within two years, they can defer the final installment payment by one year. Subsequently, the minimum opening auction bid was fixed at 12.8 billion Baht (roughly US$400 million). In mid-2010 the government announced that an auction would proceed.  
In August 2010, the results of the pre-auction assessment were announced. There were only three bidders: a group company of Shin, an associated company of DTAC, (the parent of each of these is said to be foreign controlled) and an associated company of True Corp (owned by Thailand’s CP Group). There were no foreign applicants. At the auction, only two licenses will be offered. The third license will be sold in a separate auction three months later, and new bidders can apply to enter that second round. Thus if all three licenses available are successfully sold, the government stands to receive US$1.2 billion. 
Comment: The high price fixed for license bids, and the new draft regulation imposing requirements regarding foreign participation in telecoms businesses, have discouraged applications for 3G licenses from both Thai and foreign prospective bidders. The limitations on foreign participation in the new draft regulation are more detailed and restrictive than those expressed in the Telecommunications Act, and those contained in laws that that apply to foreign investors in the banking and insurance industries. The effect may be to discourage future foreign investment and interest in the Thai telecoms industry, something that is vital to Thailand’s continued economic development.  

Many other developed countries already have 3G capability and the industry is already developing 4G platforms. The process of application for 3G licenses has been delayed for a considerable period of time and the history of this matter puts Thailand in a poor light. Those who will ultimately suffer are Thai business and private consumers, who are likely to be asked to pay higher prices for access to 3G by concession awardees who will be trying to recover the high license fees set by the government.   
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